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The annotations in this book close with the cases reported in 
the following volumes: 

233 TX. Y. (to p. 265) 

200 App. Div. (to p. 399) 

118 Misc. (to p. 414) 

256 U.S. 

276 Fed. 

193 N. Y. S. (as covered in official New York reports above 
mentioned) 

27 St. Dept. Rept. 474 (including opinions of Public Service 
Commission; Education Department; Attorney-General; 
Comptroller; Civil Service Commission; Conservation 
Commission; State Industrial Board (workmen's com^ 
pensation cases) ; Wat^ Power Commission; New York 
Transit Commission). 

The Supplements will cover decisions from these points. 
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ELECTION LAW 

LAWS igaa, CHAP. 588 

AN ACT in relation to the elections, constituting chapter seven- 
teen'of (the consolidated laws. 

Became a law April 12, 1922, with the approval of the Governor. Passed, 
three-fifths being present. 

The People of the Staie of New York, represented in Senate 
and Assembly, do enact as follows: 
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ELECTION LAW 

CHAPTER Z7 OF THE CONSOLIDATED LAWS 

Article 1. Short title; definitions (§§ 1, 2). 

2. Party organization (§§10-21). 

3. Election officials (§§ 30-51). 

4. Proceedings preliminary to registration, enrollment 

and elections (§§ 60-94). 

5. Forms of ballots and returns ; absentee voting; preser- 

vation of books and papers (§§ 100-124). 

6. Designation and nomination of candidates (§§ 130- 

144). 

7. Eegistration and enrollment of voters (§§ 150-185). 

8. Conduct of elections (§§ 190-229). 

9. Special provisions relating to voting machines (§§ 240^ 

269). 

10. Canvass of results (§§ 270-279). 

11. Presidential electors; United States senators; repre- 

sentatives in congress (§§ 290-298). 
' 12. Soldiers and sailors^ elections (§§ 300-319). 

13. Campaign receipts, expenditures and contributions 

(§§ 320-327). 

14. Judicial proceedings (§§ 330-336). 

15. Laws repealed; saving clause and miscellaneous pro- 

visions; when to take effect (§§ 340-342). 



AUTICLE 1. 

Shoet Title; Definitions. 

Section 1. Short title. 
2. Definitions. 

§ 1. Short title. This chapter shall be known as the '* Election 
Law." 

Derived from § 1 of former Election Law (L. 1W&, ch. 22). 

The original Election Law was chapter 6 of the Oeneral Laws, being L. 
1892, ch. GSO. This law was repealed by L. 1896, ch. 909, which enacted a new 
chapter 6 of the General Laws, to Jbe known as the Election Law. This was 
repealed by the Election Law of 19'09, ch. 22. 

Cross-references: Freedom of elections: see Civil Rights Law, § 9; General 
provisions relating to elective county officers: see County Law, 246; Elec- 
tion and term of office of superintendent of poor: see County Law, { 220; 
Election to determine establishment of drainage district : see Ann. Cas. 
19160 211, note; Qualifications, ineligibility to office and election of school 

119] 
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I 2 Short Title; DefinitioiM L. 1922, ch. 588 

district officers: see Education Law, |{ 221, 222, 227; Betennination ot 
election disputes arising under Education Law: eee Educatiox Law, f ^^l 
Extraordinary term of Supreme Court to try election penal cases: see Ex- 
ecutive Law, § 67; Special district attorney to try election cases: see 
ExECUTiyn Law, 8 67; Investigation by Attorney-General of election frauds: 
tee ExECurrvE Law, g 67; Misdemeanors at, or in connection with, political 
caucuses, primary elections, enrollment in political parties, committees and 
conventions: see Penal Law, f 751; Violation of El«ction Law by public offi- 
cers: see PENAii Law, g 763; Election expenses: see infra, g 540 et seq.; Hisde- 
xneanors in relation to elections: see Pbnal Law, § 764; Testimony on 
prosecution for offense against elective franchise: see Penal Law, | 770; 
Penalty on conviction of violation of Election Law: see Penal Law, 
S 78i2; Elective officers in second class cities: see Secoitd Class Cities 
Law, § 11; Exemption of printing authorized by provisions of Election Law 
from State Printing Law: see State Printing Law, § 3l 

General right of suffrage." see Constitution, Art. II. 

Security/ of right of franchise: see Constitution, Art. I, S 1; Election or 
appointment of officers when not provided for by Constitution: see Constitu- 
tion, Art. X, § 2; Election of city officers: see Constitution, Art. XII, § 3; 
Submission of constitutional amendments f see Constitution, Art. XIV, ( 1. 

Filling vacanciee in elective officers: see Public Opficebs Law, § 42. 

Town meetings: see Town Law. 

VilUtge elections: see Villaoe Law. 

Election contests: see Legislative Law, §§ 64, 65. 

Aids to construction. — ^''In construing the Election Law, its history has 
considerable force." Matter of Knollin, ( 19Q8) 50 Misc. 3/3, 112 N. Y. S. 332, 
affirmed (1908) 128 App. Div. 908 mem., affirmed (1900) 106 N. Y. 5<26 mem. 

Validity of primary legislation. — '' There can be no doubt as to the power 
of the legislature to provide a system for the regulation of the party 
machineory." People v. Pooling, (1908) 128 App. Div. 1, 112 N. Y. & 71, 
affirmed (1908) 193 N. Y. 604 mem. To the same effect, see Brown v. Cole, 

(1907) 54 Misc. (278, 104 N. Y. S. 109. 

Purpose of primary election laws.-— The purpose and scope of the former 
Primary Elections Law was -stated in the following cases : People v. Dooling, 

(1908) 128 App. Div. 1, 112 N. Y. S. 71, affirmed (1908) 193 N. Y. 604 mem.; 
People V. Republican County Committee, (1908) 124 App. Div. 427, 108 
N. Y. S. 1051, affirmed (1908) 192 N. Y. 568 mem.; Matter of McDade, 
(1899) 43. App. Div. 303, 60 K Y. S. 333; Brown v. Cole, (1907) 54 Misc. 

278, 104 N. Y. S. lOO. 

§ 2. Definitions. The terms used in this chapter shall have 
the signification herein defined unless other meaning is clearly- 
apparent in language or context: 

1. The term ^' political unit " means the state or any political 
subdivision thereof or therein. 

2. The term " unit of representation '^ means any election dis- 
trict, town, ward, assembly district, or other political subdivision, 
which is the unit from which members of any committee or delo' 
gates to a party convention shall be elected as provided in this 
chapter. 

3. The terms *^ primary " or " primary election '* mean only the 
spring primary and the fall primary, except where the term 
primary occurs in a provision relating only to an unofficial 
primary. 
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L. 1922, ch. 589 Slhort Title; ]>efinitions { 2 

4. The term " board of elections '^ shall include a single com- 
missioner of elections in a county having such an officer and the 
county clerk in any county which by the provisions of this chapter 
shall have no such board or commissioner, except as otherwise 
provided in special provisions relating to any such county. 

5. The term "party'' means any political organization which 
at the last preceding election for governor polled at least fifteen 
thousand votes for governor, and after January first, nineteen 
hundred and twenty-three, any political organization which polled 
at the last preceding election for governor at least twenty-five 
thousand votes for governor. 

6. The term " nomination '' means the selection in accordance 
with the provisions of this chapter of a candidate for an office 
authorized to be filled at an election at which official ballots are 
used. 

7. The term " designation '' means any method in accordance 
with the provisions of this chapter by which candidates for party 
nomination, or for election to party position, may be named in 
order that they may be placed upon the official ballot for any 
primary election. 

8. The term " official ballot '' means the ballot prepared, printed 
and supplied for use at an election of public officers or a primary 
election in accordance with the provisions of this chapter. 

9. The term " party position " means membership in a party 
committee or the position of delegate or alternate to a party 
convention. 

10. The term "committee" means any committee chosen, in 
accordance with the provisions of this chapter, to represent the 
members of a party in any political unit. 

11. The term " independent body " means any organization or 
group of voters which, by independent certificate, nominates a 
candidate or candidates for office to be voted for at an election 
at which official ballots are used, and which is not a party as 
herein provided. 

12. The term "party nomination" means nomination by a 
party. 

13. The term " independent nomination " means nomination 
by an independent body. 

14. Words of the masculine gender include the feminine except 
where the provision clearly applies to but one sex. 

Derived from § 3 of former Election Law (L. 1909, ch. 22). 
Beginning of political year: see Constitution, Art. X, § 6. 
Meaning of words " election " and " town meeting " as used in Penal Lau> 
relating to elective franchise: see Penal Law, § 760. 
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<*nnit of representation."— See Matter of Sheridan, (19017) 57 Hi«c. 42, 
107 N. Y. S. 244. 

"Party."— See People v. Christ, (1913) 208 N. Y. 6, 101 N. E. 846; 
People V. O'Connell, (IMiS-) 1&5 App. Div. 428, 140 N. Y. fi. 140; People v. 
Board of Canvassers, (190>3) 79 App. Ddv 614, 80 N. Y. & 26; Matter of 
Hasbrouck, (1912) 77 Misc. 677, 137 N. Y. S. 1008; Op. Atty.-Gen. (1897) 
258; Op. Atty.-Gen. (1913) 8. 

" Designation." — ** The term ' nomination ' has an entirely different mean- 
ing from the term ' designation,' which is iised exclusively in reference to the 
method by which candidates for party nominationd or for election as party 
committeemen or d^elegates may be named in order that they may be placed 
upon the official ballot for any official primary election." Matter of King, 
(1913) 155 App. Div. 720, 140 N. Y. S. 914. 

" Committee."^-' Subdiwsion 10, as applied to a party which has never had 
an opportunity to elect committees at a primary election, does not, it seems, 
confine the term " committee " to one selected at a primary election ; for so 
to construe the act would render it unconstitutional. People v. O'Connell, 
(1913i) 155 App. Div. 42S, 140 N. Y. S. 140. 

^Independent body." — ^An organized party which polls less than the num- 
ber of votes required by subdivision 5 thereupon becomes an "independent 
body." Op. Atty.-Gen. (1912) 490. 

The definitions of ''party candidate" and ''independent candidate," as used 
in a former statute, did not preclude one whose name was written in on a 
ballot from being considered as a candidate. Matter of Deitz, (1914) 87 
Misc. 610, 150 N. Y. S. 43. 

" Convention " as used in a former statute was held not to include a meet- 
ing of a party committee appointed before the statute was enacted. Matter 
of Daniel, (1912) 149 App. Div. 777, 134 N. Y. S. 264. 



AKTIOLE 2. 
Pabty Obganization. 

Section 10. Party committees. 

11. State committee. 

12. County committee. 

13. Election of members of .state and county committees. 

14. Formation of committees other than state and county 

committees. 

15. Organization and rules of committees. 

16. Removal of member of committee. 

17. Vacancies in state or county committees. 

18. Statement by party chairman as to party positions 

to be filled at primary, election. 

19. Party funds not to be expended for primary purposes. 

20. Emblems ; abbreviated! names. 

21. Delegates to national party conventions. 

§ 10. Party committees. Party committees shall consist 
of a state committee, county committees, and such other com- 
mittees as the rules of the party may provide. Existing cornr 
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mittees ahall continue until tlieir successors are chosen as herein 
provided. 

Derived from $ 95 of former Election Iolw (L. 1909, ch. 22), as added by 
L. 1911, ch. 891. 

Mandamus to compel recognition of membership on committee. — ^An appli- 
cation for a peremptory writ of mandamus under section 11 of L. 1898, 
ch. 17^, and L. 1890^ ch. 473, to compel the general committee of a county 
to recognize the relator as a member of the committee, and also to recognize 
88 a member of the executive committee the person chosen by the relator and 
his associates, was held properly denied where the relator had not been 
denied his rights as a member of the general committee, the person chosen 
was not named, no demand was madie that any specific person should be 
recognized end no person had made any demand' for such recognition. People 
ex rel. Ckurvey v. Democratic Com., (1005) 175 N. Y. 415, ^7 N. E. 898, 
aflBrming (1903) 82 App. Div. 173, 81 N. Y. S. 784. 

City committee. — Under the provision as it formerly read a majority of 
the members of a general county committee elected from the wards of a city 
might elect to organize a city committee to conduct the affairs of the party 
affecting the city and its wards. Matter of Wallace, (1901) 36 Misc. 1, 
72 N. Y. & 44& 

§ 11. State comniittee. The state committee of each party 
shall be constituted by the election from each assembly district of 
one member who shsdl be an enrolled voter of the party within 
such district. Each memlber of a state committee shall be entitled 
to (meTote. 

Derived from § 96> of the former Election Law (L. 1909, ch. 22), as added 
by L. 1911, ch. 89I> and subsequently amended. 

Unit of representation. — The unit of representation on the state committee 
was formerly left to the parties to decide by rules adopted at a state conven- 
tion at which state officers were nominated. Koenig v. Britt, (1912) 149 
App. Div. 68, in N. Y. S. 839, affirmed ( 10'12) 204 N. Y. 681 mem. Op. Atty.- 
G^ (1011) 678. 

§ 12. County comniittee. The county committee of each 
party shall be constituted by the election in each election district 
wittdn such county of at least two memibers and of such additional 
members as the rules of the party within the county may provide 
for such district, proportional to the party vote in the district for 
governor at the last preceding gubernatorial election, or in case 
the boundaries of such district have, been changed or a new dis- 
trict haa been created since the last preceding gubernatorial 
election, proportfonal to the party vote cast for member of assem- 
bly at the last preceding general election. In the counties of 
New York and Kings, if the county committee of any party, 
by its rules, is constituted by the election of memlbeiifl 
from each election district in the county proportionate to the 
partr^ vot^ in such district, an additional member shall be eleotocl 

9 
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at large from e^h assembly district or aldermanic district in sucK 
county, if such county committee shall by its rules so provide. 
In a county in which no additional members are provided for by 
rules, the voting power of each member shall be in proportion 
to such party vote. In a county in which additional members 
are so provided for, on the basis of the party vote in election dis< 
tricts, or from assembly or aldermanic districts, each member 
shall have one vote. Each member of a county committee shall 
be an enrolled voter of the party residing in the assembly or 
aldermanic district from which or in the assembly district con-^ 
taining the election district in which such memlber is elected. 

Derived from $ 37 of the former Election Law (L. 1909, ch. 22), as added 
by L. 1^913, ch. 820, and subsequently amend<ed'. There is a new provision 
for the election of two members from an election district instead of one. 

Necessity of enrollment as voter. — ^A person who is not an enrolled voter 
in the party from which he is elected is ineligible for the office of county 
committeeman, and the fact that he is so enrolled after election does not cure 
the defect. Matter of Werther, (IWC) 94 Misc. 6«1, 158 N. Y. S. 321. 

Failure of county committeeman to remain enrolled. — This section merely 
requires a member of a county committee to be an enrolled voter of the party 
at the time of his election to the committee and does not require him to con* 
tinue to be an enrolled voter during the entire term of his office. Accordingly^ 
where a duly enrolled member of the Bepublican party is elected a member 
of a county committee andl becomes a member of an executive committee from 
an assembly district, but owing to illness is unable to enroll again and 
appoints a proxy to sit and vote for him, the designation by the county com* 
mittee of one other than said proxy, on the theory that there is a vacancy 
in the executive committee, is invalid. People v. Livingston, (191^) 106 
Misc. 188, 174 N. Y. «. 261. 

Power of committee to adopt rules.-^ Under former section OCT from which 
this section was derived it was held to be within the power of a county com* 
mittee to adopt the rule that there should be one committeeman for each one 
hundred voters for the party in each election district, but that any rule 
or regulation contrary to said! section was invalid, and that therefore a rule 
which made it mandatory for the dis-trict to elect an equal number of men 
and women as members of the county committee was in violation of the 
section. Matter of Slawson, (1020) 111 Misc. 271, 181 N. Y. S. 81. 

Form of ballot. — The statute formerly provided for judicial, senatorial 
district, congressional district, assembly district, city, borough, aldermanic 
district and municipal court district committees, which should be composed of 
county committeemen from the same territory in the absence of party rules 
to the contrary, and provision was made for representation on such commit* 
tees where the territory covered more than one county. Where the party had 
made no rules on the subject it was held that the name of a candidate foi- 
membership on the county committee need not be printed on the ballot foi* 
each committee which he would become a member of on election, except wherei 
the whole of a unit of representation was not entitled to vote for membership 
on a committee, in which case his name should be printed as a candidate for 
such committees as electors could vote for him. Koenig v. Britt, (1912) 
149 App. Div. 68, 133 N. Y. S. 830, affirmed (1012) 204 N. Y. 681, 08 N. E 
1106. 

Unit of representation. — The county committee of a party formerly hafl 
power to fix the unit of representation lA the committee. Op, Atty.-Qen, 
(1911) 68.1. 
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)§ 13. Election of members of state and county committees. 

Members of the state and county committeee shall be elected 
at primaiy elections as herein provided. Members of the state 
committee shall be elected biennially in each even numbered year. 
Members of county committees shall be elected annually^ except 
that if the rules of the county comimittee adopted at least six 
months prior to an election of such members so provided, they 
may be elected biennially. No such rule shall operate to extend 
the terms of members in office at the time of its adoption. 

Members of both committees shall be elected at fall primaries, 
except that in a. year when electors of a president and vice- 
president of the United States are to be elected, such members of 
committees shall be elected at the spring primary. The members 
of both committees shall hold offi<5e until the election of their 
successors. The state committee and county committees of a 
new! political parly to serve prior to the first official primary for 
which members of such party shall have become enrolled shall 
be formed as provided by the rules of such party. 

Derived from §'§ 3S, 30 of the former Election Law (L. 190&, ch. 22). 
Former § 38 wa& added to that Law by L. lO-lI, ch. S©-!, as % 37 and amended 
and renumbered § 3S by L. 19*12, ch. 4. It was again amended by L. 19>12, 
ch. 4. Section 3^9 waa added by L. l&l^, ch. 820. 

Commencement of term of office. — It would eeem that the term of office of 
any person elated to a county committee commences at once upon his election. 
Matter of Werther, (l&lft) 94 Misc. -681, 158 N. Y. S. 321. 

§ 14. Formation of committees other tlian state and county 
committees. AH committees other than state and county com- 
mittees shall be formed in the manner provided for by the rules 
of the party. 

Derived from former § d9 of the Election Law (L. 1909, ch. 22), as added 
by L. IWa, ch. 820. 

§ 15. Organization and rules of committees. Every state 
and cotmty committee shall within fifteen days after its elec- 
tion meet and organize by the election of a chairman, treas- 
urer and secretary, and such other officers as its rules may pro- 
vide, and within three days thereafter file with the secretary of 
state and the board of elections of the county a certificate stating 
the names and postoffice addresses of such officers. Such officers 
shall be enrolled voters of the party but need not be members of 
such committees. 

Each committee may prepare rules for the government of the 
party within its political subdivision, which may include pro- 
visions for the payment of dues, and that failure to pay them 
shall be cause for removal by the committee. Within three days 
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after the adoption of sucli rules a certified copy thereof shall be 
filed in the office of the secretary of state and in the office of the 
board of elections of the counly. Such rules shall continue to be 
the rules for the committee until they are amended or new rules 
adopted. Such rules may be amended from time to time by 
majority vote of the committee, provided a copy of the proposed 
amendment shall he sent with the notice of the meeting at which 
such amendment is to be proposed, such notice to be not less than 
five days before such meeting, and to be mailed to the postoffice 
address of each member of the committee. Until the adoption 
of such rules, the rules of the existing committee, so far as con- 
sistent with this chapter, shall continue to be the rules of the 
party for that political unit. 

Derived from § 40 of former Election liaw (L. 1000, ch. 22). Section 40 
was added to that Law by L. 1911, ch. S91, being then numbered § 3S. It 
was renumbered § 40 and amended by L. 1913, ch. 820. Provision as to non- 
payment of dues is new. 

Rules generally. — The state committee of a party may adopt any rules rela- 
tive to its management and control not inconsistent with the provisions of 
the Election Law, but cannot adopt any rules relating to its membership or 
the manner 'of its election. Op. Atty.-Gen. (1911) 677. 

Continuance of former rules. — Seer Koenig v. Bidtt, (1912) 149 App. Div. 
68, 133 N. Y. Si. S&Q, affirmed (1912) 204 N. Y. 681 mem.; Matter of Daniel, 
(1912) 149 App. Dfv. 777, 134 N. Y. S. 254. 

Force and effect of rules.— "The conunittee is not required to make rules; 
it may act without formal rules and the court would not interfere ; nor should 
it interfere if the self-made rules, which may cover any subject and every 
detail, are not followed in full. Such rules have not the force of a statute 
and should not be so considered, and the legislature has not provided for 
their enforcement." Matter of Ganley, (1915) 90 Misc. 445, 154 N. Y. S. 773. 

Notice of proposed new rule. — ^At the first meeting of a committee it 
may scdopt a new rule on a subject covered by the rules of a former committee, 
and which would continue in force in the absence of the adoption of the new 
ryile, without notice that the new rule will be presented for adoption. People 
V. Ifenfocratio General Conunittee, (1003) 82 App. Div. 173, 81 N. Y. S. 784> 
arffirmedr (1903) 175 N. Y. 415, 67 N. E. 8^. 

Voting power of member. — Where, under the party rules, a member's voting 
power at the time of the formation of the committee is proportioned to the 
party vote, his power is not affected by a subsequent gubernatorial election 
during his term of office decreasing the party strength in his district. In re 
Woods, (l&U) 151 N. Y. S. 856. 

§ 16. Removal of member of committee. A member of 
a party committee may be removed by such committee, for dis- 
loyalty to the party or corruption in office, after notice and a hear- 
ing upon written charges, to be heard by the committee or a sub- 
committee thereof appointed for that purpose, which shall report 
its findings to the full committee. 

Derived from § 42 of former Election Law (L. 1900, cb. '22>) , being a/dHed 
to that Law by L. 1911, ch. 891, as § 40, and renumbered § 42 by L. 1913, 
du B20» 
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Power of removal. — The state committee of a party was held, under the 
laws formerly in force, to have no power- to expel one of its members, especially 
where there was no rule authorizing such action. Cummings v. Bailey, ( 1007 ) 
53 Misc. U2, 104 N. Y. S. 283, affirmed 120 App. Biv. 892', 105 N". Y. S. 1112. 
And prior to the adoption of this section it was held that a county committee 
had no power to expel a member, elected in pursuance of statute, for dis- 
loyalty to his party. People v. Democratic General Committee, (190O) 164 
N. Y. 335, 58 N. E. 124, 51 L. R. A. 674, reversing 62 App. Div. 170, 65 
N. Y. S. 57, which reversed 31 Misc. 350, 65 N. Y. S. 418. 

Bemoval of county committee. — The state committee of a party cannot 
remove the members of a county committee and appoint a committee to exer- 
cise its functions, especially where the alleged cause is individual acts of the 
members before becoming such. Matter of Townsend, (1012) 76 Misc. 27, 
133 N. Y. S. 881, reversed' on other grounds 140 App. Div. 950. 

Failure of county committeeman to remain enrolled. — In People v. Liv- 
ingston, (1919) 106 Misc. 188, 174 N. Y. S. 2161, it appeared that at primaries 
held in September, 1918, a qualified elector who in the previous October had 
been enrolled asr a member of the Republican party, was* elected a member 
of a county committee and at the same time was elected- a member of the 
Republican state committee. By such elections he became a member of the 
executive committee from the ^rst assembly district of said county, under 
rules of the county committee. By reason of serious illness he was prevented 
from enrolling at the 1918 primaries and designated another as his proxy «to 
fiit and vote for him in the executive committee. It was held that under section 
37 of the former Election Law (now section 12) a member of a coimty com- 
mittee was required to be an enrolled voter of the party only at the time 
of his election to the committee and not to continue to be an enrolled voter 
during the entire term of his office; that imder former section 38 (now sec- 
tion 13) he held office until the election of his successor, and not having 
been removed from either the county or the executive committee under this 
section, the designation by the county committee of one other than said proxy, 
on the theory that there was a vacancy in the executive committee, was 
invalid, as in the absence of an expressed statutory provision to the effect 
that a member of the county committee must remain enrolled during his 
continuance in office, there was no authority for declaring a vacancy. People 
V. Livingston, (1919) 100 Misc. 188, 174 N. Y. S. 261. 

Irregular removal as affecting right of members to notice of meeting8.-r-* 
Where members are irregularly removed they are entitled to the notice of 
the meetings of the committee. Akin v. (Custodian of Primary Records, 
( 1912) lr49 App. Div. 950, 134 N. Y. S. fiO, reversing 76 Misc. 27, 133 N. Y. S. 
88L 

!§ 17. Vacancies in state or county committees. 1. In ca^o 
of the death, declination, disqualification, removal from district or 
removal from office of a memher of the state or county committee, 
or the failure to elect a member, as by reason of a tie vote, the 
vacancy created thereby shall be filled by the remaining mem- 
bers of the committee by the selection of an enrolled voter of 
the party qualified for election from the unit of representation as 
to which such vacancy shall have occurred. 

2. If the boundaries or designation of assembly districts be 
dhanged after the election of members to the state committee, 
members thereof shall represent for the remainder of their terms 
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the districts in which they respectively reside, where only one 
such memher resides in such district. If no member, or moire 
than one member, reside in the district so changed, there shall be 
a vacancy from such district. Such vacancy shall be filled, until 
the next primary election, by the members of the counly com- 
mittee residing in such district, at a meeting of which every mem- 
ber shall have had three days notice by mail from the chairman. 
At the next primary election any such vacancy shall be filled for 
the unexpired term by election in the manner provided in this 
chapter. 

3. The county committee, upon its organization after the elec- 
tion of its members, may determine when a vacancy or vacancies 
in such committee shall be deemed Jx> exist by reason of an 
increase of the number of election districts within the county, 
occasioned by a change of the boundaries or the formation of one 
or more election districts which takes effect after such election, 
and may determine the districts which the members so elected 
shall represent for the remainder of their terms; but a member 
so elected shall represent an election district covering a portion of 
the territory for which he was elected. A vacancy so determined 
shall be filled as provided in subdivision one. 

Derived from f§ 56, 37, S^T-a and 43 of the former Election Law (L. 1909, 
ch* 22). Section 36 was added to former Election Law by L. 1911, ch. 891; 
§ 37. l^ L. 19'13, ch. S20; f 37-a by L. 1918, ch. 312, and § 43 by L. 19'13, 
ch. 820. 

Effect of tie vote. — In case of a tie vote there is no election and the 
vacancy is to be filled by the remaining members of the committee as expressly 
provided in this section. Matter of Werther, (19'16) ©4 Misc. 681, 198 N. Y. 
S. 321. 

Filling vacancy in state committee caused by death. — Under section 113 
state committeemen are to be elected biennially in each even numbered year, 
and by this section, unlesa otherwise providted, a vacancy on the state com- 
mittee must be filled by the remaining members of the committee. Hence, 
where a state committeeman elected at the primaries held in an even year 
dies in the spring of the following year, an application for a writ of man- 
damus will not be granted to compel the placing of the plaintiff's name on 
the primary ballot as a candidate for the vacancy, when made \mder those 
provisions of this section which apply only to the filling of a vacancy where 
there has been a change in the boundaries of assembly district after (the 
election of state committees, etc. "Sutherland v. Board of Elections, (1&19) 
108 Misc. 457, 177 N. Y. S. 716. 

Validity of rule providing for filling of vacancy by committee. — Formerly 
it was held that where the rules of a county committee so provided, a vacancy 
might be filled by the committee, as such a rule was not inconsietent with the 
statutory provision that committeemen should be elected by the party voters. 
People V. Kings County Rejmblican General Committee, ( 1901 ) 63 App. Div. 
438, 71 N. Y. S. 628, affirmed (1901) 168 N. Y. 639, 61 N. E. 1133. 
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§ 18. Statement by party chairman as to party positions 
to be filled at primary election. The chairman of the county 
committee of each party shall file with the board of elections not 
later than the seventh Tuesday ibef ore a primary election a state- 
ment of the party positions to be filled by such party at such pri- 
mary election, and the number of persona to be elected to each 
position. 

Derived from § 75 of the former Election Law (L. 1909, ch. 22), as renum- 
bered by L. Iftll, cli. 891. 

§ 19. Party funds not to be expended for primary purposes. 

No contributions of money, or the equivalent thereof, made, 
directly or indirectly, to any party, or to any party committee 
or member thereof, or to any person representing or acting on 
behalf of a party, or any moneys in the treasury of any party, or 
party committee, shall be expended in aid of the designation or 
nomination of any person to be voted for at a primary election, 
either as a candidate for nomination for public office, or for any 
party position. 

Derived from >§ 562 of the former Election Law (L. 1909, ch. 22), as added 
by L. 1911, ch. 891, and subsequently amended. 

§ 20. Emblems; abbreviated names. The state committee 
of a parly shall select an emblem to distinguish the candi- 
dates of the party for public office in all districts of the state, and 
shall file in the office of the secretary of state a certificate show- 
ing the emblem, executed by the chairman and secretary of such 
committee: The emblem so chosen may be a star, an animal, an 
anchor, or any other proper symbol, but neither the coat of arms 
or seal of any state of the United States, nor the state or national 
flag, nor any religious emblem or symbol, nor the portrait of any 
person, nor the representation of a coin or of the currency of the 
United States, nor any emblem substantially similar to that of 
any other existing party or independent body shall be chosen as 
such emblemi. Emblems heretofore chosen pursuant to law shall 
continue until changed as provided in this section. If the name 
of any party shall contain more than fifteen letters, the state com- 
mittee shall similarly select and -certify an abbreviated form 
thereof, containing not more than eleven letters, to be used upon 
the ballot whenever the necessities of space so require. 

Derived from §§ 124, 125, 331 and 3«7 of former Election Law (L. 1909, 
ch. 22). 

Re8em1>lance to coin. — An emblem containing a resemblance of "Liberty" 
us used on some of the earlier coins does not come within the condemnation 
of this section. Op. Atty.-Gen. (1909) 329. 
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Protection against infringement of emblem. — This section furnishes ade- 
quate protection against the infringement of a party emiblem. .Op. Atty.-Gen. 
(1913) 576. 

§ 21. Delegates to national party conventions. Delegates 
and alternates to a national convention of a party shall be elected 
from congressional districts> or partly from the state at large and 
partly from congressional districts, as the rules of the party may 
provide. Such delegates and alternates from the state at large 
shall be elected at a state convention to be constituted, held and 
conducted in the manner provided by this chapter for state con- 
ventions, for the nomination of party candidates for public oflSce 
to be voted for by all the voters of the state. District delegates 
and alternates to national party conventions and delegates, and 
alternates, if any, to such a state convention shall be elected at 
the spring primary. 

Derived from § 53 of former Election Law (L. 1900, ch. 22), as added by 
L. 1911, ch. 891, and subsequently amended. 

Unit of representation. — Formerly a party might by its rules provide that 
delegates be elected either at state conventions or from congressional districts 
or partly from congressional districts and partly hy the state convention, and 
this was construed to authorize the party to decide that the unit of represen- 
tation should be the congressional district, or the entire state, or that the 
unit should -be in part the congressional district and in part the entire state. 
Op. Atty.-Gen. (L911) 678. 

AETIOLE 3. 
Election Officllls. 

Section 30. Boards of elections; qualifications of commissioners; 
appointment and removal; term. 

31. Recommendations for appointment of commissioners 

of elections. 

32. Commissioner of elections not to be candidate for 

certain offices. 

33. Salaries of commissioners of elections. 

34. Organization of board ; proceedings and reports; 

records. 

35. General office and branches. 

36. Employees of board of elections. 

37. Police to aid board of elections; copies of records to 

be furnished to it. 

38. Board and members may issue subpoenas ; oaths. 

39. Special provisions as to county clerks acting aa 

boards of elections in certain counties. 
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Section 40. Election officers; kind, number and qualifications. 

41. Appointment of election officers in cities. 

42. Examination as to qualifications of election officers 
* in cities. 

43. Party selection in the city of New York. 

44. Oath of office; certificate of appointment. 
46. Eemovals; vacancies; transfers. 

46. Certificates of service; exemptions from jury duty; 

payment. 

47. Special penalties. 

48. Appointment of inspectors of election in towns; 

clerks. 

49. Fees of election officers and others. 

50. Monroe county; board of elections and special pro- 

visions. 

51. Niagara county; board of elections and special pro- 

visions. 

§ 30. Boards of elections; qualifications of commissioners; 
appointment and removal; term. There shall be a board of 
elections in the city of New York, and there shall be a board of 
elections in each county except a county in the city of New York 
and except a county having, by the' provisions of its charter, but 
one commissioner, or in which the couniy clerk acts as a board 
of elections. The board of elections of the city of New York 
shall be deemed to be also the board of elections for each county 
in such city. In the city of New York the board shall consist 
of four commissioners of elections, to be appointed by the board 
of aldermen of that city. Elsewhere, in a county having a popu- 
lation of less than one hundred and twenty thousand, the board 
shall consist of two commissioners of elections, and in any other 
county of two or four commissioners of elections as the board of 
supervisors, by resolution, may determine, to be appointed by the 
board of supervisors. Not more than two commissioners, if the 
board consist of four members, and not more than one commis- 
sioner, if the board consist of two members, shall belong to the 
same political party or be of the same political opinion on state 
or national issues. The commissioner of elections, while holding 
such office, may hold one of the following offices: notary public, 
commissioner of deeds, police justice of a village, trustee or officer 
of a common or union school district outside of a city, justice of 
the peace of a town, and any other office filled by election or 
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appointment within or for a town or village, or district or sub- 
division of either, except supervisor, town derk, inspector of 
election, or election district clerk. Such commissioner shall not 
hold, while he is commissioner, any other office, except as above 
provided. Each commissioner of elections shall be at the time 
of his appointment a resident and a voter of the political unit for 
which he is appointed. 

The certificate of appointment of a commissioner of elections 
shall be filed in the office of the clerk of the county, or, in the city 
of New York, in the office of the clerk of the county of New York, 
and the county clerk shall immediately notify tiie secretary of 
state of the appointment. All appointments of commissioners 
shdl he for a termi of two years, beginning on January first of each 
odd num»bered year. 

A commissioner of elections may be removed from office by the 
governor for cause in the same manner as a sheriff. Any vacancy 
in the office of commissioner of elections shall be filled by the 
board of supervisors of the county, or, in the city of New York, 
by the board of aldermen, within five days after the filing of the 
certificate provided for in the next section, and the perscnx 
appointed to fill such vacancy shall hold office during the 
remainder of the term of the commissioner in whose place he was 
appointed. 

I>erived from §§ ItK), 191 of the former Election Law (L. 1909, ch. 22). 

Purpose. — The purpose of this and the subsequent eections is to create h 
bipartisan board to have charge of elections. Kane v. Gaynor, (1011) 1*44 
App. Div. 196, 120 N, Y. S. 280, affirmed (lOll) 202 N. Y. 615, 96 N. E. 
1117; People V. Flynn, (1913) 81 Misc. 279, 142 N. Y. S. 230. 

Civil service. — The board' of elections and their employees are engaged in a 
0tate, and not local, service so far as the application of the Civil Service La^w 
is concerned. People v. Prendergast, (1912) 152 App. Div. 104, 136 N. Y. S. 
688, reversed 206 N. Y. 405. 

Authority in Onondaga county. — See Matter of Onondaga, (1914) 163 
App. Div. 191, 148 N. Y. S. 3^, affirmed on opinion below (1914) 219i N. Y. 
577, 106 N. E. 1043. 

Duties of board. — Under section 190 of the former Election Law it was 
held that the duty of executing the election laws was expressly enjoined 
upon the board of elections. It was held to be its duty to count the number 
of signers of an independent certificate of nomination who had registered 
themselves. Matter of Murphy, (1919) 180 App. Div. 135, 178 N. Y. S. 236. 

Likewise, it wag held to be its duty to refrain from acting upon papers 
purporting to be certificates of nomination which did not appear on the face 
thereof to be executed in the form and manner prescribed by law. Matter of 
M<KJrath, (1919) 189 App. Div. 140, 178 N. Y. S. 251. 

But it was further held that the board had no judicial power to investi- 
gate or decide with respect to the validity of such a certificate depending 
on matters dehors the records. Matter of McGrath, (1919) 189 App. Div. 
140; Matter of Murphy, (1919) 189 App. Div. 135. 
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§ 31. Recommendations for appointment of commissioners 
of elections. At least five days before the first day of January in 
eacli odd numbered year, the respective chairmen of the county 
committees within the counties of New York and Kings, and, 
except as otherwise provided in this article, the respective chair- 
men of the county committees of all the other counties in the 
state, of each of the two political parties which at the gen- 
eral election last preceding the date of such certificate cast the 
highest and the next highest number of votes for governor, 
shall each respectively make and file in the case of the coun- 
ties of New York and Kings with the board of aldermen of 
the city of New York, and in the case of each of the other 
counties with the board of supervisors of such county a certificate 
in substantially the following form, each of which certificates 
shall certify the name of a person who is a resident and qualified 
voter, in the case of the counties of New York and Kings, of the 
city of New York, or in the case of the other counties a resident 
and qualified voter of the county, and who is recommended as a 
fit and proper person to be appointed a commissioner of elections : 

"I, , chairman of the county committee 

of the . . • party, for the county of , 

do hereby, in accordance with the provisions of the election law, 
certify that in the opinion of a majority of such committee, pur- 
suant to a resolution duly adopted, , 

a resident and qualified voter of the borough of , 

city of New York, or the county of , is a fit and 

proper person to be appointed a comimissioner of elections, and I 
do hereby recommend him for appointment to such office. In 
witness whereof, I have made and executed this certificate, this 
day of , 19 .... '' Each of such certifi- 
cates shall be duly acknowledged by the person executing the 
same. 

If at any time a vacancy occurs in the office of any commis- 
sioner of elections, by death, resignation, removal or inability to 
serve, the chairman of the county committee of the political party 
to which such commissioner belonged, and if he was a commis- 
sioner of elections of the city of New York and a resident of the 
borough of Manhattan or of the borough of the Bronx, the chair- 
man of the county committee of New York county, of his party, 
or if he was a resident of any other borough of such city, the 
chairman of the county committee of Kings county, of his party, 
shall likewise make and file a certificate in substantially the form 
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and executed and acknowledged as above pravided^ recommending 
the name of a qualified person to fill the vacancy. 

Derived from §§ 194, 195 of the former Election Law (L. 1909, ch. 22). 

Political party entitled to representation. — The state, and not local, vote 
governs in determining which parties are entitled to representation and thus 
to make recommendations to appoint commissioners of elections. Op. Atty.- 
Gen. (1913) 307. 

Disagreement of committee. — Formerly the certificate was required to 
certify that the person recommended was a proper person in the opinion of 
the committee, and it was held that no certificate could properly he executed 
where the chairman and committee could' not agree. Op. Atty.-6en. (1912) 
662. Now the certificate voices the sentiment of "a majority of the said 
committee." 

Necessity and effect of recommendation^— «The appointing body is noti 
bound to appoint a particular person recommended imder this section, but 
it cannot appoint one not so recommended. Kane v. Gaynor, (1911) 202 
N". Y. 615, 96 N. E. 1117, affirming, on opinion of Burr, J., 144 App. Div. 
1»6, 129 N. y. S. 280, which affirmed 71 Misc. 163, 129 N. Y. S. 990; People 
v. Montgomery County, (1917) 18 App. Div. 125, 167 N. Y. -S. 323; People 
V. Flynn, (1913) 81 Misc. 279, 142 N. Y. S. 230; Op. Atty.-Gen. (1912) 550; 
Op. Atty.-Gen. (1919) 19 St. Dept. Rep. 346. Nor does a committee waive 
its right to insist that pne not recommended by it cannot be appointed by 
repeatedly submitting the same person's name. People v. Flynn, (1913) 81 
Misc. 279, 142 N. Y. S. 230. But one appointed without recommendation and 
who enters upon the discharge of the office, is a de facto officer, who cannot 
be removed on the relation of a person who was certified for the appointment 
but not appointed. The only remedy in euch a case is an action in the name 
of the people brought by the attorney-general, or the supervisors may convene 
and make a valid appointment upon proper recommendation, and the incum- 
bent may then be removed' on the relation of the person so appointed. Op. 
Atty.-Gen. (1918) 616. 

Nonappointment as entitling incumbent to hold over. — Where the appoint- 
ing board refuses to select the person recommended the former incumbent 
holds over. People v. Flynn, (1013) 81 Misc. 279, 142 N. Y. S. 230. 

Certiorari to review acts of supervisors. — The statute contemplates only 
the performance of an administrative or executive function by the board of 
supervisors. The function of such boards in the respective counties is to 
appoint election commissioners upon the recommendation of the committees 
of the various politicaU parties certified to by the respective chairmen. While 
these boards have a right to exercise discretion and judigment and to refuse 
to appoint unfit persons, whose names may be recommended, they still act in 
an administrative and not a judicial capacity, and their acts, in such a case, 
cannot be reviewed by certiorari. Matter of Carp, (1917) 179 App. Div. 387, 
166 N. Y. S. 243. 

Mandamus to compel appointment. — Where a county committee, acting 
under this section, has duly certified from time to time various persons to 
be appointed to the office of election commissioner, each of whom has in 
regular order been rejected, the secretary of the committee is not a jmrty 
legally interested in the appointment of any one of said persons as election 
commissioner, so as to entitle him to apply for a writ of mandamus to com- 
pel the appointment of one of the persons selected. People v. Montgomery 
County, (1917) 180 App. Div. 125, 167 N. Y. S. 323. 

Absence as creating vacancy. — The special provisions laid down by the 
Election Law are not altogether controlling; and so where an election com- 
missioner's residence was unknown, and he had been absent from his county 
for nearly four months, without making any attempt to exercise any of the 
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powers of the office, it was ruled that there the office was vacant under PuiblU 
Officers Law, § 30, providing that an office shall be vacant upon the incum- 
bent's "ceasing to be an inhabitant of the state, or if he be a local officer, 
of the political subdivision or municipal corporation of which he is required 
to be a resident when chosen." Op. Atty.-Gen. (1914) 131. 

§ 32. Commissioner of elections not to be candidate for 
certain offices. A commissioner of elections shall not be a candi- 
date^ wbile he is commissioner, for any elective o£5ce which he 
would not be entitled to hold under the provisions of this article, 
nor after he has ceased, by resignation or otherwise, to be com- 
missioner, if the election shall occur within fifty days therefrom; 
and any votes cast for any person for any such office who shall 
have been a commissioner of elections within fifty days of the 
election shall be void and shall not be coimted, except that such 
commissioner may be a candidate for the office of supervisor or 
town clerk while he is commissioner, and at any time thereafter, 
subject to the following provisions of this section. Any votes cast 
for a person for either of such offices who shall have been a com- 
missioner of elections, and who shall have resigned from or other- 
wise ceased to hold the office of commissioner at least fifteen days 
before the election, shall be valid and shall be counted. 

Derived from § 191 of former Election Law (L. 1909, ch. 22). 

§ 33. Salaries of commissioners of elections. Each commis- 
sioner of elections in the city of New York shall receive a salary 
of six thousand dollars a year, payable by the city. Each com- 
missioner of elections outside of such city shall receive from the 
county an annual salary to be fixed by the board of supervisors. 

Derived from § 193 of former Election Law (L. 1009, ch. 22). 

Increase of compensation. — Wbile the salaries of commissioners may be 
changed during their terms of office, they can be paid only at the rate of 
compensation in force when services were rendered. Op. Atty.-G«n. (1912) 
550. 

§ 34. Organization of board; proceedings and reports; 
records. The commissioners, at their first meeting, shall organize 
as a board by electing one of their number as president and one 
as secretary, and in case no election can be had the members shall 
draw lots for such places. The president and secretary shall not 
belong to the same party. Every board shall adopt an official 
seal and shall cause a description of it with impressions from 
it to be filed in the office of the seicretary of state. The records of 
tfie boards, and papers and books filed in its office are public rec- 
ords. Minutes of all meetings shall ^how how each oommiaaianer 
voted upon any resolution or motion. The board shall keep a record 
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of its proceedings and shall make in the month of January an 
annual report to the secretary of state of the affairs and proceed- 
ings of the 'board. It shall append to such report a statement of the 
number of votera enrolled with each party for that year in each as- 
eemWy district, and such data as may be valuable relating to the 
expenses connected with registration, enrollments and elections 
within the county or city and such other information relating 
to elections as the secretary of state may prescribe. The board 
of elections of a county outside of the city of New York shall 
also in the month of January make an annual report of ita affairs 
and proceedings to the board of supervisors. 

Derived from §§ 192, 203, 2a8 of former Election Law (L. I90&, ch. 22). 
Sections 203 and 208 were added to the former Election Law by L. 1911, 
ch. 649, § 11. 

§ 35. Qcneral office and branches. The board of elections in 
the city of New York shall maintain an office in the borough 
of Manhattan, which shall be the headquarters of such board, 
and an office in each other borough of the city. Elsewhere, in 
each county, the board of supervisors shall provide the board of 
elections for such county with proper and suitable offices. Each 
office shall be open every business day during office hours to be 
designated by the board. 

Derived from §§ 19S, 207 of former Election Law (L. 190-9, ch. 22). Sec- 
tion 207 of the former Election Law was added by L. 1911, ch. 649, § 11. 

§ 36. Employees of board of elections. Every board of elec- 
tions may appoint and at pleasure remove clerks and other em- 
ployees, prescribe their duties and fix their rank. In the city 
of New York, within the amounts appropriated therefor, and else- 
where within the amounts authorized by the board of supervisors, 
the board of elections also may fix the number and salaries of 
its employees, it being the intcoition of this article, and said in- 
tention is hereby declared, to secure in the appointment of the 
members and employees of the board of elections other than voting 
machine custodians, equal representation of the two political 
parties which at the general election next preceding such appoint- 
ment cast the highest and the next highest number of votes for 
governor. 

I>erived from §§ 196, 197 of former Election Law (L. 19C9, ch. 22). 

Salary of clerk to board of elections. — For a consideration of this subject 
under eection 190 of the former Election Law, see People v. Snyder, (1916) 
173 App. Kv. 171, 158 N. Y. S. 937; Op. Atty.^en. (1918) 15 St. Dept. Rep 
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Power of removal. — Under the former law it was held that the superior 
officer of a chief clerk of a borough bureau of the board of elections of the 
city of New York was the board of elections, which alone was vested with 
the power of removaL People v. Dooling, (190®) 132 App. Div. 60, 116 
N. Y. S. 371. 

§ 37. Police to aid board of elections; copies of records to 
be furnished to it. The commissioner of police and the officers 
and members of the police force whenever called upon by the 
board of elections?, shall fender to such board all practicable as- 
sistance in the enforcement of this chapter, including the use of 
the police telephone $ervice. The commissioner of police shall 
detail to the service of the board of elections upon its written 
request such patrolmen and other members of the police force 
as may be necessary from time to time. Every public officer 
shall furnish to the board of elections, without charge, such 
copies of the offi^cial records, in his custody, certified by him, as it 
may require. 

Derived from fi IftO of former Election Law (L. 1909, ch. i2). Provision 
for copies new. 

§ 38. Board and members may issue subpoenas; oaths. 

The board of elections and any of the commissioners thereof may 
require any person to attend before the board or a commissioner 
at the office of the board or a branch office and be examined by the 
board or a commissioner as to any matter in relation to which the 
board iai charged with a duty under this dhapter or concerning 
violations of this chapter, or of the provisions of the penal law 
relating to the elective franchise, and may issue a subpoena there- 
for. When an oath is required or permitted by this chapter any 
commissioner, or any employee of the board designated in i^rriting 
by it, may administer such oath. 

Derived from §§ 200, 307 of former Election Law (L. 190», ch. 22), § 209 
being added to that Law by L. 1018, ch. 323, § 20. 

§ 39. Special provisions as to county clerks acting as 
boards of elections in certain counties. The forep:oiug ])n)- 
visions of this article shall not apply to the counties of Broome, 
Oneida, Westchester, Suffolk and Nassau, excepting sections 
thirty-seven and thirty-eight. In each of such counties, except as 
olherwise provided in this section, the county clerk shall have 
therein the powers and duties of a hoard of elections, as well as 
those of a county clerk. Notwithstanding the* proviaions of any 
other statute, either general or local, the honrd of supervisors of 
Broome county may from time to time provide by resolution fot 
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the aippointznent by the county dork of such county of additional 
assistants at the expense of ihe county, in the office of such clerk, 
and the board of supervisors of Oneida county may in like manner 
provide for the appointment by the county clerk of Oneida county 
of two additional deputies representing each of the two political 
parties v^hich at the last general election preceding such appoint- 
ment cast the highest and the next highest number of votes for 
governor and of additional assistants whenever such board of either 
county, respectively, shall determine that such deputies or asBist- 
ants are necessary for the proper performance of the additiouBl 
duties devolved upon such clerk by this section; but the aggre- 
gat^e compensation of such additional assistants appointed on 
account of such additional powers and duties in the county of 
Broome shall not exceed one thousand dollars annually, and of 
such deputies and assistants in the county of Oneida shall not 
exceed an amount to be United by the board of efupervisors. 

In Westchester county, the ooimty clerk of such county may 
appoint one deputy, in addition to those authorized under the 
county law, to act generally for and in his place on all election 
matters under a department hereby created and designated the 
county election department of the office of the county clerk of 
Westchester county. He may also appoint one secretaiy for 
such department and such other emergency employees as shall 
be required. Such deputy, secretary and emergency em- 
ployees shall hold office during the pleasure of such clerk and shall 
be paid suich compensation as the board of supervisors of such 
county shall fix, the aggr^ate of which, exclusive of the compen- 
sation to be paid the emergency employees, shall not exceed three 
thousand four hundred dollars. 

In Suffolk and Nassau counties, respectively, the county clerk 
of each such county may appoint and at pleasure remove one 
deputy in addition to those authorized under the county law to 
act generally for and in his place on all election matters under a 
department hereby created and designated the county election de- 
partment of the office of the county derk of Suffolk county, or 
Nassau county, as the case may be, and the compensation of such 
deputy shall be fixed by the board of supervisors of the county. 

Derived from § 200-a of the former Election Law (L. 1^00, eh. 22), as 
added by L. 11)16, ch. 454, and subsequently amended. Provision relating to 
Suffolk and Nassau counties new. 

§ 40. Election officers; kind, number and qualifications. 1. 

Elsewhere than in the city of New York, there shall be in every 
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eleotion district of the state four inspectors of election, and, except 
in an election district in which one voting machine is used, two 
clerks. Their tenna of office, except as hereinafter prescribed shall 
be one year from the date of their appointmeoit. The term of 
office of inspectors of election in towns shall be two years. Such 
offilcers ehall serve at every general, special or other election, in- 
cluding a primary election, held within their districtsi during 
such term, except that clerks, if any, shall not serve at primary 
elections. 

2. In the city of New York there shall be in every election 
district four inspectors of election. Their terms of office shall 
lie for one yeiar from the first day of September. The inspectors 
of eleotion shall serve at every election, including a primary elec- 
tion, during the year. In such city there shall also be two clerks 
in every election district in which a voting machine is not used, 
who shall serve only at general elections, and only from the close 
of the polls to the completion of the canvass. 

3. Nb person shall be appointed an inspector of election 
or clerk who is not a qualified voter of the county, 
if within the city of New York, or of the city, if in any 
(vther city, or of the town, in which he is to serve, of good char- 
acter, able to speak and read the Engli&h language understand- 
ingly, and to write it legibly, and who does not possess a general 
knowledge of the duties of the office to which he is elected or ap- 
pointed, or who is a candidate for any office to be voted for by the 
voteys of the district in which he is to serve, or who has been 
convicted of a felony and not restored to citizenship, or who holds 
any public office except that of notary public or commissioner of 
deeds, town or village assessor, justice of the peace, police justice 
of a village, village trustee, water commissioner, officer of a 
school district, employee of a state hospital, or overseer of high- 
ways, whether elected or appointed, or who is employed in any 
public office or by any public officer whose services are paid for 
out of the public money other than is excepted herein ; provided, 
however, that a public school teacher, otherwise qualified, shall be 
eligible to such an appointment, unless the authorities of the school 
diall file a written objection to such appointment with the ap- 
pointing board or officer. 

4. Each class of such officers shall be equally divided between 
the two political parties which at the general election next pre- 
ceding that for which such officers are to serve, cast the highest 
and the next highest number of votes. 

Derived from § 302 of former Election Law (L. 1909, cli. 22). 
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Political parties entitled to representation. — The provision as to the selec- 
tion of officers from the parties casting the highest number of votes, refers 
to the state, and not the town, vote of the parties. Matter of Knollin, (lOQS) 
69 Misc. 375, 112 N. Y. S. 332, affirmed 128 App. Div. 908, affirmed (1909) 
196 N. Y. 626 mem.; Op. Atty.-Gen. (1913) 309. 

Where, after an election, a party polling sufficient votes to be entitled to 
designate election officials tdtvides itself into several factions the question 
which faction represents the party ia one of fact. People v. Board of Police, 
(1887) 46 Hun 296, 11 N. Y. St. Eep. 403, affirmed (188?) 107 N. Y. 235, 
13 N. E. 920. 

Where an act of the legislature creating a city directs the trustees of the 
village from which it was formed, to appoint " the necessary election officers 
to hold and carry out" the election to choose officials for the new city, a 
bipartisan representation under the provisions of this section is indicated 
and the election officials should accordingly be chosen from the two parties 
having cast ihe highest and^ next highest number of votes at the last general 
election. People v. Brown, (1915) 169 App. Biv. 695, 155 N. Y. S. 564. 

Residential qualifications of officers.— For authorities construing earlier 
provisions, see Op. Atty.-Oen. (1895) 276; Op. Atty.-Gen. (1896) 229. 

Semoval from district. — Where an inspector in a district outside of a city 
removes from the district he vacates his office. Op. Atty.-Gen. (1896) 231. 

Eligibility of incumbents of other public offices. — A deputy sheriff is ineli- 
gible to appointment as an election officer. Op. Atty.-Gen. (1807) 246. The 
same is true of a postmaster. Op, Atty.-Gen. (1897) 247. Also the appoint- 
ment of one holding a pufblic office under the laws of the United States is not 
permitted. Op. Atty.XJen. (1896) 226. But an inspector may serve though 
he is thereafter appointed to a public office. Op. Atty.-<5'en. (1911) 451; 
Op. Atty.-Gen. (1898) 261. 

Eligibility of employee of public officer. — This section does not forbid the 
appointment of an employee, in a private capacity, of a public officer. Op. 
Atty.-Gen. (1896) 221. But the rule is otherwise where the empioyee is paid 
in whole or in part from public moneys. Op. Atty.-Gen. ( 1899) 323. 

Candidate as election officer. — ^An election officer who becomes a candidate 
for public office after his appointment is disqualified from serving as an elec- 
tion officer. Op.^ Atty.-Gen. (1903) 4)63; Op. Atty.-Gen. (1901) 289, 296. 
See also Op. Atty.-Gen. (1905) 533. 

Term of office. — In an early case it was held that there was no authority 
to appoint election officers "to act omtil others are appointed." People v. 
Cook, ( 1853) 8 K Y. 67, 59 Am. Dec. 451. 

Poll clerks. — It was formerly providied that poll clerks should be selected 
by the inspectors where the latter were elected, and it was held that elected 
inspectors holding over after the enactment of a statute providing for their 
appointment possessed the power of appointing poll clerks. ITowe v. r.oche3- 
ter, (1895) 86 Hun 3, 33 ]Sr. Y. S. 119. 

De facto officers. — ^An irregularity in the appointment of inspectors does 
not invalidate an election. Op. Atty.-Gen. (1895) 253. The acts of de facto 
inspectors are valid. People v. Cook, ( 1853 ) 8 N. Y. 67, 5Q Am. Dec. 451. 

§ 41. Appointment of election officers in cities. The board 
of elections of the city of New York and the mayor of each other 
city shall, on or before the first day of September of each year, 
select and appoint election officers for each election district 
therein, and may fill any vacancy which may occur before the 
opening of the polls on election day. 
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Each political party entitled to representation in aay board of 
election officers may, not later tiian the first day of July in each 
year, file with such board or mayor an original list of personB, 
members of such party duly qujalified to serve as election officers. 
A supplemental list of persons may also be filed containing not 
more than ten names for each office. Additional supplemental 
lists for any election district may be filed at any time before the 
appointments for such districts are made and certified by such 
board or mayor or when a vacancy shall exist in the original list 
by reason of the disqualification, resignation, declination, or 
withdrawal of the name by the person or persons submitting the 
same, of any person on such list. All appointments shall be 
made from the original list if those named therein are found 
qualified; if not so qualified, then from a supplemental list so 
filed. If, within ten days after notice in writing by the board 
or mayor to the chairman of the committee or other person by 
whom the list is filed or authenticated, such chairman or other 
person shall neglect to file an additional list, the board or mayor 
may appoint qualified persons, members of the party in default, 
to act as election officers. 

In the city of New York such lists shall be authenticated €Uid 
filed by the chairman, or, under his direction, by the secretary, 
of the county committee of the party in the respective counties 
within such city ; in other cities, bjr the chairman or secretary of 
the general city committee of such party, if there be such a com- 
mittee, or if not, then by the chairman or secretary of the county 
committee of such party; provided, however, that if in any city 
more than one such list be submitted in the uame or on behalf of 
the same political party, only that list can be accepted which is au- 
thenticated by the proper officer or officers of the faction or sec- 
tion of such party, which was recognized as regular by the last 
preceding state convention of such party; or, where no such con- 
vention has been held within the year, by the proper officer of tbe 
faction or section of such party which at tl:e time of the filing of 
such list is recognized as regular by the state committee of such 
party. 

Derived from §§ 303, 304 of former Election Law (L. 1900, ch. 22). 

Review of appointments. — ^A Supreme Court justice may not review the 
action of a mayor in making appointments. McShane v. Murphy, (1903) 86 
App. Div. 566, 83 N. Y. S. lOlfi, alTirmed (10O3) 177 N. Y. 528, 60 IST. E. 1126. 

Failure of party to file lists. — Where a party entitled to representation falls 
to file lists as prescribed by this section, the board must nevertheless malce 
ite selection from members of such party. People v. G'eason. (1806) 18 Misc. 
611, 4? N. Y. S. 1084. 
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Time of appointment. — Failure to make appointments within the time 
prescribed by the statutel does not deprive the board of the power to act and 
make the proper appointments. People v. Board of Police, (1887) 46 Hun 296, 

II N. y. (St. Rep. 403, affirmed (1887) 107 N. Y. 235, 13 N. E. 920. See also 
People V. Wheeler, (1970) 18 Hun 540. 

Violation of section as crimen — Refusal to appoint according to the require- 
ments of this section, and appointment of persons to represent a party who 
are not members thereof, is a criminal oflfenae within section 763 of the 
Penal Ijaw. People v. Gleason, (189«) 18 Misc. 511, 42 N. Y. S. 1084. 

Authentication by county committee. — In Sheehan v. McMahon, ( ISOO) 44 
App. Div. 63, 60 N. Y. S. 452, it was held under the law then in force that 
the county committee and not a district committee authenticated the lists and 
that it was not bound to select persons suggested by a committeeman from a 
district as officers for that district. 

Lists submitted by factions in party.— ^ For authorities passing on the right 
of factions in a party to submit lists of persons qualified for election officers 
and construing former statutory provisions, see People v. Dooling, (1908) 128 
App. Div. 1, 112 N. Y. S. 71 [affirmed (1908) 193 N. Y. 604 mem.], reversing 
60 Misc. 132, 112 N. Y. S. 67; Sheehan v. McMahon, (1899) 44 App. Div. 
63, 60 N. Y. S. 452; People v. Wheeler, (1'879') 18 Hun 540; People v. 
Gkason, (1896) Id Misc. 511, 42 N. Y. S. 1084. 

§ 42. Examination as to qualifications of election officers 

in cities. All persons bo proposed on behalf of any party for 
appointment shall be examined as to their possessing the qualifi- 
cations required by this article. If the appointing power be the 
board of elections^ such examination shall be made by such board. 
If the appointing power be the mayor, such examination shall 
be made by the board of elections of the county in which the city 
is located. Appointment^ by a mayor Ahall be subject to the 
determination of such board of elections as to the qualifications 
of the persons appointed. Upon making his appointments from 
party lists the mayor shall certify the names of the persons ap- 
pointed to the board of elections, accompanied with the name and 
address of each chairman of a committee or other person by whom 
each party list was authenticated. The board conducting any 
examination under this section shall give five days' notice in 
writing of sudh examination to the person to be examined, and 
also to the chairman of the committee or other person by whom 
the list is filed and authenticated, and such chairman or other 
person may appear and be heard at such examination, either in 
person or by counsel. When the appointing authority is the board 
of elections, if a person so proposed is found qualified, after 
examination, he shall be appointed, but if he is found disquali- 
fied, after examination, notice in writing to that effect shall be 
given by the board, within three days after such disqualification 
is determined, to the chairman of the committee or other person 
by whom the list embracing the name of the person so disquali- 
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fied was autlientioated, and the vacancy shall be filled by the 
appointment of a qualified person named in a supplemental list 
filed on behalf of the same party, except that if a party entitled 
to representation files no list the appointment may be made mtii- 
out such list, after examination. Where appointments shall have 
been made by the mayor and certified' to the board of elections, 
such appointments shall be absolute as to persons found qualified! 
by the board of elections. If a person so appointed shall be 
found by such board to be disqualified, thia board forthwith shall 
give notice thereof to the mayor who shall, within three days 
thereafter, give notice in writing to that effect to the chairman 
of the committee or other person by whom the list embracing the 
name of the person so disqualified was authenticated, and a 
vacancy shall be deemed to exist therein to be filled by the mayor 
by the appointment, subject to examination by the board of 
elections, of a person named in a supplemental list filed on 
behfilf of the same party, or of a person who is a member of 
such party, if no list be filed. If a person recommended shall 
have served as an election oflScial at any previous election, it 
shall not be necessary for him to be examined. 

Derived from f 305 of former Election Law (L. 1900, <sh. 22). 

§ 43. Party selection in the city of New York. In the city 
of New York the members of the board charged with the duty of 
appointing election officers, who represent the same political party, 
shall have the exclusive right and be charged with the exclusive 
duty of selecting from the list submitted, or, in lieu of such list, 
the members of such party who sre to be appointed as election 
officers. 

Derived from § 306 of former Eleotion Law (L. 1000, oh. 28). 

§ 44. Oath of office; certificate of appointment. Every per- 
son so appointed as an election officer shall, within five days after 
notice of his appointment, take and subscribe the constitutional 
and statutory oath of office, which shall be administered, if in the 
city of New York, by a commissioner of elections, or by any clerk 
or other employee of said board of elections who shall <be desig- 
nated by said board in writing over the signature of its president 
to administer such oath of office, and if in any other cily, by the 
mayor thereof or by any other person or persons designated by 
him for that purpose; and all of said officers, and all clerks or 
persons so designated by them or him for that purpose, shall be 
and are hereby authorized and empowered to administer such 
oath. 
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Every person so sworn as an election officer shall receive a cer- 
tificate of appointment and qualification, signed by the person who 
administered the oath, in such form as may be approved by the 
board or mayor by which or whom he was appointed, and specify- 
ing the capacity and the election district in which he is to serve 
and the date of the expiration of his term of office. 

Derived from fi d07 of former Election Law (L. 1909, ch. 22). 
Failure to take oath does not invalidate an election. Op. Atty.^Qeu. (1895) 
264. See also People v. Cook (1)852), 8 N. Y. 67. 

§ 45. Removals; vacancies; transfers. Any election officer 
so appointed may be removed for cause by the board or mayor 
making the appointment, in which case such removal, unless made 
while such officer is actually on duty on the day of registration, 
revision of registration or election, and for improper conduct as 
election officer, shall only be made after notice in writing to the 
officer to be removed, which notice shall set forth clearly 
the reasons for his removal. Neglect to attend to the duties 
of the office shall be a cause for the removal of any such officer. 
In cities of the first class, it shall be the duty of the board or 
mayor making the appointment of an election officer, to remove 
forthwith such officer, without preferring any charges and without 
notice to such officer, upon the written request, made within 
one week before a general or special election, of the official of the 
political party who certified the name of such election officer, or 
his successor. All such vacancies so created shall be filled in the 
same manner as the original appointment was made. Any elec- 
tion officer who shall at any time be appointed to fill a vacancy, 
which fact shall be stated in his certificate of appointment, shall 
hold office only during the unexpired term of his predecessor. 

No election officer shall be transferred from one election dis- 
trict to another after he has entered upon the performance of his 
duties and no election officer shall serve in any county save that 
in which he shall reside. 

Derived from | 308 of former Election Law (L. 1909, ch. 22). 

§ 46. Certificates of service; exemptions from jury duty; 
payment. The chairman of each board of inspectors of each 
election district shall, within twenty-four hours of any election, 
furnish to the mayor or board appointing such officers, if re- 
quired so to do by such mayor or board, under his hand, a certifi- 
cate stating the number of days of actual service of each membor 
of such board, the names of the persons, if any, who served as 
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derks on election day and the number of days during whicli the 
store, building or room hired for registration and election pmr- 
poses was actually used for such purposes. 

All persons appointed and serving as election officers on any of 
the days of registration or of election in cities of the first class, 
shall be exempt from jury duty for one year from the date of the 
general election at which they serve. Suoh officers shall be paid 
by the comptroller of the respective cities within thirty days after 
the election at which such officers served, upon the certificate of the 
board or mayor appointing thenu 

If a person recommended and examined for appointment as 
election officer in a city, or examined therefor without recom- 
mendation in the absence of a party list, be found disqualified 
and be not appointed, as therein provided, and such person shall 
serve in the same calendar year as inspector at a registration or 
election or as clerk at an election, under a vacancSy appointment^ 
he shall receive no compensation for such services. 
Derived from § a09 of former Election Law (L. 1909, cK 22). 

§ 47. Special penalties. Every person appointed as an eleo- 
tion officer, failing to take the oath of office, or who shall wilfully 
neglect or refuse to discharge the duties which he was appointed 
to perform, shall be liable, in addition to the other penalties pre- 
scribed by law, to a penalty of one hundred dollars, to be sued 
for and recovered by the mayor or board making the appoint- 
ment, in a court of record, for the benefit of the city. Any 
election officer who, being removed for cause, shall fail upon de- 
mand to deliver over to his successor the register of the voters, or 
any tally sheets, book, paper, memorandum or document relating 
to the registration of voters or the election in his possession, so 
far as he has made it, shall be liable to a like penalty to be 
recovered in a like manner for the benefit of the city. Any elec- 
tion officer who is removed for neglect of official duties shall for- 
feit the compensation earned up to the time of such removal. 
An election officer who is removed for neglect of official duties 
shall be ineligible to again serve in such capacity for the term of 
five years; provided, however, that the board or officer having 
the power of appointment may rehear the charges against such 
officer at any time before the expiration of two years, and if it 
be determined that such removal was without sufficient cause such 
officer shall be again eligible for appointment if otherwise 
qualified. 

Derived from % 310 of former Election Law (L. 1909, ch. 22). 
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§ 48. Appointment of inspectors of election in towns: 
clerks. Inspectors of election in towns sliall be appointed by the 
town board in each year in which a town meeting is held for the 
election of town officers, and within thirty days thereafter. 
They shall also be appointed for a new or altered election district 
before September first, in any year when necessary, such appoint- 
ment to take effect when the creation or alteration of such district 
takes effect. Appointments under this section shall be made from 
lists to be prepared, certified and filed in the manner hereinafter 
provided, by the two political parties entitled to representation 
on a board of election officers. The town caucus held by each 
such political party for the purpose of nominating town officers 
shall prepare a list containing the names of at least two persons, 
qualified- to serve as inspectors of election, for each election dis- 
trict in such town, which lists shall be certified by the presiding 
officer and a secretary of such caucus, and filed with the town derVi 
on or before the last day for filing a party certificate of nomina- 
tion made by such caucus. If the nominations by any such party 
for town officers be made at the fall primary, the list for such 
party shall be made by the members of the county conmiittee re- 
siding in the town and shall be certified by the presiding officer of 
the meeting of such members at which the list was prepared, and 
such certificate shall be filed with the town clerk on or before the 
'.lay of the fall primary. From each of the two lists so filed, the 
town board shall appoint two persons who possess the qualifica- 
tions prescribed by law for election officers. If in any town more 
than one such list be submitted on behalf or in the name of the 
same political party, only that list can be accepted which is cer- 
tified by the proper officer or officers of the faction of such party 
which was recognized as regular by the last preceding state con- 
vention of such party; or if no such convention was held during 
the year, by the proper officer or officers of the faction of such 
party, wliich at the time of the filing of such list is recognized as 
regular by the state committee of such party. 

Such appointment shall be made in writing and filed with the 
town clerk, who shall forthwith notify each person so appointed 
of his appointment to such office, in the manner in which he is 
now by law required to give notice to a person of his election to 
a town office when his name does not appear upon the poll list 
at the town meeting at which he was elected to such office. From 
the additional names, if any, contained on the lists so filed of 
persons qualified to serve as such, the town board shall appoint 
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inspectors of election in case of the resignation, declination or 
other incapacity of persons appointed to such office. If such 
lists contain no additional names of such persons, the town board 
shall fill vacancies caused by such resignation, declination or other 
incapacity by appointing persons known, or proved to the satis- 
faction of a majority of the members of such board to be members 
of the same political party in which such vacancy occurred. All 
appointments to fill vacancies shall be made in writing and filed 
with' the town clerk, and notices thereof given by him as herein- 
before provided in the case of an original appointment 

Clerks in towns, for election districts in which the appointment 
of clerks is authorized by section forty, shall be appointed in the 
manner provided in section one hundred and sixty. 

Derived from §§ 3'11-312 of former Election Law (L. 1909, ch. 22). 

Effect of special statutes. — It would seem that this section does not apply 
to counties in which, prior to the adoption of the section, under a special 
B^tute election officers are elected. Op. Atty.-Gen. (1901) 245. 

§ 49. Fees of election officers and others. 1. The town clerk 
of each town shall be paid by such town a reasonable compensa- 
tion for his services in carrying out the provisions of this chapter, 
t<> be fixed by the other members of the town board. Except in 
ihe city of New York, election officers shall be paid, for their 
services on days of registration, election and primary elections, 
by the towns or cities in which they serve, a compensation to be 
fixed by the town board or common council, subject to the lim- 
itations prescribed by statute. An inspector of election required to 
file papers in a coiinly derk^s office, or office of the board of eleo- 
tions, shall, unless he resides in the city or village in which such 
office is situated, be entitled to receive as additional compensation 
five dollars, and also four cents a mile for every mile actually .and 
necessarily traveled between his residence and such office in going 
to and returning from such office. 

2. In the city of New York inspectors of election shall each 
receive eight dollars for a primary election, four dollars for the 
hours fixed by law for each day of registration from Monday to 
I'riday inclusive, and ten dollars for such hours on the last day of 
i>egistration, and in election districts where voting machines are 
used ten dollars for their services at a general election and ten 
dollars for their services at a special election, and in election 
districts w'here voting machines are not used fifteen dollars for 
such services, respectively. The clerks, if any, shall each receive 
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six doUaiB for their services after the close of the polls at the 
general election. 

Derived from SS 70 (subd. 4), 319, of former Election Law (L. 1909, ch. 
22). ProTision for outside New York city, new. Primary fees raised from 
seven dollars and fifty cents, and canvassers from six dollars. 

Town clerk's compensation. — ^The compensation of the town clerk for services 
at an election is fixed by the town board, and the town board of audit must 
audit the bill at the amount so fixed, and has no authority to determine that 
the amount so fixed is unreasonable and to audit the bill for a smaller 
amount. People v. Sippell, (1907) 116 App. Div. 753, 102 N. Y. S. 69. 

Inspector's mileage fees. — ^An inspector filing returns in the tovm in which 
he was appointed is entitled to no mileage. Op. Atty.-Gen. ( 1894) 365. 

§ 50. Monroe county; board of elections and special pro- 
visions. 1. In the county of Monroe, there shall be a board of 
elections consisting of one commissioner. Sections thirty and 
thirty-one, section thirty-four except as to the making of state- 
ments and reports to the secretary of state and boards of super- 
visors, and section thirty-six shall not apply to such county. The 
county judge, special county judge and surrogate of Monroe 
county, or a majority of them, shall appoint such commissioner. 
They shall file in the ofiice of the county clerk a certificate of 
each appointment, whether for a full term or to fill a vacancy. 
The commissioner must be a resident voter of such county. The 
first term of such oiBce shall be the present term, expiring May 
first, nineteen hundred and twenty-four, and the commissioner 
heretofore appointed and now in office shall continue to be the 
commiasioner for the remaindeir of such term unless sooner 
removed. Thereafter, the term of offica shall be for four years, 
beginning on the first day of May at the expiration of any term. 
Any appointment to fill a vacancy in such office shall be for the 
unexpired term. The commissioner may be removed from office 
by the governor in the same manner as a sheriff. The com- 
missioner may appoint and at pleasure remove such em- 
ployees with such salaries and compensation, as the board 
of supervisors of such county may authorize. The commis- 
sioner shall adopt an official seal and shall cause a descrip- 
tion of it with impressions from it to be filed in the office of the 
secretary of state. The records of the commissioner and papers 
and books filed in his office are public records. The provisions 
of this section shall be controlling, when inconsistent with other 
provisions of this chapter. An election or elections within the 
meaning of this section, include a primary election and every 
election held in the county, except town meetings, village and 
school district elections not conducted at the time of and with 
the general election. 
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2. The board of elections of such comity ahall have and 
exercise the powers and duties under thia chapter, not inconsistent 
with this section^ of all officers in the county of Monroe, in 
respect of elections and matters preliminary or relating thereto, 
except those of inspectors and clerks of election and county, city 
and town boards of canvassers. Such board of elections shall 
direct the purchase of voting machines, of a kind authorized by 
law, which shall be selected by such board, to the number au- 
thorized from time to time by the proper authorities of a city, town 
or village, in the county. All voting machines and all appliances 
and equipment relating to or used in the conduct of elections 
shall be in the care, custody and control of the board of elections. 
Such board may cause ail necessary repairs and alterations to be 
made and employ such help as may be necessary in making such 
repairs and in moving, setting up and earing for all election 
miaterials, equipment and appliances, including voting machines. 
All supplies, equipment or election appliances to be used or 
furnished by such board shall be purchased by the purchasing 
agent of Monroe county. All expenses of such board of elections 
shall be certified, audited and paid as are other claims against 
the counly, and all expenses connected with elections and matters 
preliminary or relating thereto, in such county, shall be a county 
charge, except expenses or parts thereof to be apportioned pur- 
suant to this chapter to a city or town and borne by it, and except 
compensation of inspectors and clerks of election. However, any 
city, town or village in such county, by its common council, town 
board or village trustees, may assume the payment of the cost of 
purchasing voting machines, and city, town or village obligations 
may be issued and sold therefor as provided in section two hun-» 
dred and f ortynaix. 

3. The board of elections of Monroe county upon creating, 
altering or dividing any election district, shall file in the office of 
the 'board and of the proper city or town clerk a certificate show- 
ing the boundaries of each district affected. All petitions and 
certificates of nomination or designation, or of declination thereof, 
for an election to which this section ^^pplies, and all statements of 
receipts and expenditures under the provisions of article thirteen, 
relating to such an ejection, required to be filed with any officer of 
Monroe county, or po-litical subdivision therein shall be filed with 
the board of elections. The board of elections shall publish or 
post, as the case may be, all notices, lists and other matters, re- 
lating to elections, required by law to be published or posted in 
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the county, or a political su'bdivision tberein, except publications 
made pursuant to section eighty. 

4. The chairmen of the county conmoittees of the two parties 
entitled to representation on a toard of inspectors of elections 
shall each file in the office of the board of elections of Monroe 
county on or before thei first day of April of each year a list of 
persons who are qualified to serve as election officers. There- 
after, the board, upon three days' written notice, stating the time 
and place, and sent by mail or messenger, shall examine, orally 
or in writing, or both, each person named in such lists, as to his 
qualifications for the office of inspector or clerk, as the case may 
be. Any person receiving such notice must appear at the time 
and place stated therein. If a person so examined is found by 
the 'board to be qualified and, in the judgment of the board, is a 
fiit and proper person for such office, the board, or an employee 
diesignated by the board, shall administer the constitutional oath 
of office and issue to him a certificate of appointment and he 
shall serve until his successor is appointed ; but if such a person 
19 found disqualified or, in the judgment of the board, is not a 
fit and proper person for such office, his name shall be stricken 
from the list. A supplemental list of persons for election officers 
may also be filed containing not more than ten names for each 
office. Additionial supplemental lists for any election district 
may be filed at any tune 'before the appointments for such district 
are made, or when a vacancy sJhall exist for any cause, and all 
appointments shall be made from the original list if those named 
therein are found disqualified as herein provided; if not so 
qualified, then from a supplem^ental li^t so filed. If no list is 
filed by a party, and if within three days after notice in writing 
by the board to the chairman of the county committee of such 
pariy, no list is filed, the board may appoint qualified persons, 
members of the party in default, to act as election officers, and the 
enrollment of such person shall be sufficient evidence of party 
affiliation. If a qualified person cannot be obtained for any 
election office from the list or lists filed by a party, and if within 
three days after notice in writing by the 'board to the chairman 
of the county committee of such party, an additional list is not 
filed containing the namie or names of one or more qualified peiv 
sons, the board may fill such office by the appointment of a 
qualified person, a member of the party in default. The board of 
elections of Monroe county shall have the power on any day of 
election, registration or primary election to remove from office 
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forthwith any inspector of election or clerk, in such county, for 
intoxication or failure to perform his duty in a satisfactory 
m'anner and to make a temporary appointment to fill the vacancy 
caused "by such removal. 

5. The board of elections of Monroe county shall from time to 
time, as may be deemed necessary, hold a school for the instruc- 
tion of inspectors of eleotion and clerks. Such school shall not 
be held at any hour earlier than seven o'clock in the evening and 
written or printed notice shall be given by the board, by mail, to 
each inspector of election and clerk stating the time and place such 
school will be held. If any inspector of election or clerk shall fail 
to attend such school after receiving notice thereof, the board may 
remove him from oiEce and fill the vacancy in the manner pro- 
vided in this section. Each election officer shall be paid one dol- 
lar for the time spent in attending a school of instruction, and the 
election officers of the towns of Monroe county, if such school be 
held at any place outside the town in which tiiey respectively re- 
side, shall be paid in addition the car fare going to and returning 
from the school. The money due an election officer for attending 
a school of instruction shall be paid at the. same time and in the 
same manner as the pay for his other services. 

This section is a substitute for article seven-a (§§ 2ilO-22d) of former 
Election Law (L. 1009, ch. 22) as added by L. lOLS, ch. 7 and mibsequently 
amended. 

§ 51. Niagara county; board of elections and special pro- 
visions. 1. In the county of Niagara, there shall be a board of 
elections consisting of one commissioner. Sections thirty and 
thirty-one, section thirty-four except as to the making of state- 
ments and reports to the secretary of state aad board of supervisors, 
and section thirty-six, shall not apply to such county. The county 
judge, county clerk and the district attorney of Niagara county, 
or a majority of them, shall appoint such commissioner. They 
shall file in the office of the county clerk a certificate of each ap- 
pointment, whether for a full term or to fill a vacancy. The com- 
missioner must be a r'esid'ent voter of such county. The first 
term of such oflScei shall be the present term, expiring May first, 
nineteen hundred and twenty-two and the commissioner hereto- 
fore appointed and now in office shall continue to be the commis- 
sioner for the remainder of such term, unless sooner removed. 
Thereafter, the term of office shall be five years, beginning on the 
first day of May at the expiration of any term. Any appoint- 
ment to fill a vacancy in such office shall be for the unexpired term. 
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The commissioner may be removed from: office by the governor in 
the same manner as a sheriff. The comlmissioner may appoint 
and at pleasure remove a deputy commissioner, a secretary and 
such additional employees as the board of supervisors of such 
county may authorize, at salaries to be fixed by the commissioner 
subject to approval by such board. The commissioner shall adopt 
an official seal and shall cause a description of it with impressions 
from it to be filed in the office of the secretary of state. The 
records of the commissioner, and papers and books filed in his 
office, are public records. The provisions of this section shall be 
controlling, when inconsistent with other provisions of this cha]> 
ter. An election or elections, within the meaning of this section, 
include a primary election and every election held in the county, 
except town meetings, village and school district elections not con- 
ducted at the time of and with tJie general elections. 

2. The board of elections of such county shall have and exercise 
the powers and duties under this chapter, not inconsistent with 
this section, of all officers in the county of Niagara, in respect of 
elections and matters preliminary or relating thereto, except those 
of inspectors and clerks of election and county, city and town 
boards of canvassers. Such board of elections shall direct the 
purchase of voting machines, of a kind authorized by law, which 
shall be selected by such board, to the number authorized from 
time to tim^ by the proper authorities of a city, town or village, 
in the county. All voting machines and all -appliances and equip- 
ment relating to or used in the conduct of elections shall be in the 
care, custody and control of the board of elections. Such board 
may cause all necessary repairs and alterations to be made and 
employ such help as miay be necessary in making such repairs and 
in moving, setting up and caring for all election materials, equip- 
ment and appliances, including voting machines. All supplies, 
equipment or election appliances to be used or furnished by such 
board shall be purchased by the board. All expenses of such 
board of elections shall be certified, audited and paid as are other 
claims against the county, and all expenses connected with elec- 
tions and matters preliminary or relating thereto, in sudh oounty, 
shall be a county charge, except expenses or parts thereof to be 
apportioned pursuant to this chapter to a city or town and borne 
by it, and except comipensation of inspectors and clerks of elec- 
tion. However, any city, town or village in such county, by its 
common council, town board or village trustees may assume the 
payment of the cost of purchasing voting machines, and city, town 
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or village obligations may be issued and sold therefor ea provided 
in section two hundred and forty-six. 

3. The board of elections of Niagara county upon creating, 
altering or dividing any election district, shall file in the office of 
the board and of the proper city or town clerk a certificate show- 
ing the boundaries of each district affected. All petitions and 
certificates of nomination or designation, or of declination thereof, 
for an election to which this section applies, and all statements of 
receipts and expenditures under the provisions of article thirteen, 
relating to such an election, required to be filed with any officer 
of Niagara county, or political subdivision therein^ shall be filed 
with the board of elections. The board of elections shall publish 
or post, as the case may 'be, all notices, lists and other matters, re- 
lating to elections, required by law to be puiblished or posted in 
the county, or political subdivision therein except publications 
made pursuant to section eighty. 

4. The chairman of the county committee of the two parties 
entitled to representation on a board of inspectors of election shall 
each file with the board of elections of Niagara county on or be- 
fore the first day of April of each year a list of persons w'ho are 
qualified to serve as election officers. If a person so named is 
found by the board to be qualified and, in the judgment of the 
board, is a fit and proper person for such office, the board, or an 
employee designated by the board, shall administer the con- 
stitutional oath of office and issue to him a certificate of appointr 
ment land he shall serve until his successor is appointed; but if 
such a person is found disqualified or, in the judgment of the 
board, is not a fit and proper person for such office, his name shall 
be stricken from the list. A supplemental list of persons for 
election officers may also be filed containing not more than ten 
names for each office. Additional supplemental lists for any 
election district may be filed at any time before the appointments 
for each district are made, or when a vacancy shall exist for any 
cause, and all appointments shall be made from the original list 
if those named therein are found disqualified as herein provided ; 
if not so qualified, then from a supplemental list so filed. If no 
list is filed by a party, and if within three days after notice in 
writing by the board to the chairman of the county committee of 
such party no list is filed, the board may appoint qualified per- 
sons, members of the party in default, to act as election officers, 
and the enrollment of such persons shall be sufficient evidence of 
party affiliation. If a qualified person cannot be obtained for any 
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election office from the list or lists filed by a party, and if witihin 
three days after notice in writing by the board to the chairman of 
the county comimittee of such party an additional list is not filed 
containing the nam^ or names of one or more qualified persons, 
the board may fill snch office by the appointment of a qualified 
person, a mem!ber of the party in default. The board of elections 
of Niagara county shall have the power on any day of election, 
registration or primary election to remove from office forthwith 
any inspector of election or clerk, in such county, for intoxication 
or failure to perform his duty in a satisfactory manner and to 
make a temporary appointment to fill the vacancy caused by such 
removal. 

5. The board of elections of Niagara county may from time to 
time, as may be deeimed necessary, hold a school for the instruction 
of inspectors of election and clerks. Such school shall not be held 
at any hour earlier than seven o'clock in the evening and written 
or printed notice shall be given by the board, by mail, to each 
inspector of elections and clerk stating the time and place such 
school will be held. If any inspector of election or clerk shall 
fail to attend such school after receiving notice thereof, the board 
may remove him f romi office and fill the vacancy in the manner 
provided in this section. Each election officer shall be paid one 
dollar for the time spent in attending a school of instruction, and 
the election officers of the towns of Niagara county, if such school 
be held at any place outside the town in which they respectively 
reside, shall be paid in addition the car fare going to and returning 
from the school. The money due an election officer for attending 
a school of instruction shall be paid at the same time and in the 
same manner as the pay for his other services. 

This section is a substitute for article 7-B (§| 225-289) as added by L. 
1917, ch. 202. 

Constitutionality. — On the question of the constitutionality of former 
article 7-B see Vroman v. Fish, (19>18) 181 App. IMv. 502, 170 N. Y. S. 421. 
reversing (1917) 100 Misc. 613, 166 N. Y. g. 559. 
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ARTICLE 4. 

Peoceedings Peeliminary to Eegistbation, Enbollment and 

Elections. 

Section 60. Special reports as to persons in hotels, lodging 
houses, boarding houses, rooming houses, dwell- 
ings and apartments, if required. 

61. Eegular reports by hotel, lodging-house, boarding 

house aad rooming house keepers, before general 
election. 

62. Investigations as to qualifications of voters. 

63. Preparation of challenge lists. 

64. Creation and alteration of election districts. 
66. Maps or descriptions of election districts. 

66. Designation of places for registry and voting. 

67. Delivery of election laws to clerks, boards and elec- 

tion officers. 

68. Publication by secretary of state of concurrent reso- 

lutions proposing constitutional amendments. 

69. Certificates by secretary of state and city, village 

and town clerks as to offices to be filled at gen- 
eral or special election. 

70. Certificate by secretary of state of proposed con- 

stitutional amendments or other propositions or 
questions. 

71. Certificate by secretary of state as to primary elec- 

tion candidates. 

72. Publication by board of elections of notice of 

primary election. 

73. Publication by board of elections of list of polling 

places in cities for primary elections. 

74. Publication of list of places for registration, by 

board or body designating such places. 
76. Publication of lists of registration and polling places 
in towns in Westchester county. 

76. Furnishing by secretary of state of registers and cer- 

tain blanks for registration. 

77. Delivery by board of elections of registers and sup- 

plies for registration and enrollment; furnish- 
ing by board of certain supplies. 

78. Delivery by town clerk of previous registers to in- 

spectors. 
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Section 79. Duties of board of elections in respect of registers 
for a new district. 

80. Publication by secretary of state of proposed con- 

stitutional amendments or other propositions or 
questions. 

81. Publication by board of elections of notices of gen- 

eral and special elections. 

82. Certification of nominations by secretary of state. 
88. Lists of nominations; posting thereof by town, city 

and village clerks. . 

84. Publication by board of elections of lists of nomina- 

tions. 

85. Equipment of registration and polling places by 

board or body designating such places. 

86. Publication of registry lists; distribution tJiereof. 

87. Furnishing by board of elections or city, town or 

village clerk of supplies for election. 

88. Number of registers to be provided for an election 

other than a general election, and for a primary 
election. 

89. Poll-books to be furnished when necessary. 

90. Distribution of ballots and supplies. 

91. Transcripts of enrollment. 

92. Publication of enrollment lists. 

93. Payment of election expenses. 

94. Apportionment of expenses of board of elections out- 

side of N"ew York city. 

§ 60. Special reports as to persons in hotels, lodging houses, 
boarding houses, rooming houses, dwellings and apartments, 
if required. The keeper of any hotel containing less than fifty 
rooms and of every lodging house, boarding house or rooming 
house and the owner or lessee of every dwelling or apartment, 
when required by the board of elections in the city of New York, 
the captain of police of the precinct in any other city or elsewhere 
the sheriff of the county, shall make to such board or oflScer, within 
ten days after notification, a sworn report upon a blank to be 
prepared and furnished by the board of elections, which report 
shall contain a list giving the name of every person of twenty- 
one years of age and upward who resides in such hotel, lodging 
house, boarding house, rooming house, dwelling or apartment, the 
period that each has resided therein and such other information as 
may be required by such board or officer. Such board or officer also 
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may require such keeper, owner or lessee at any time to notify 

the board or officer whenever any of the persons named in such 

list shall leave such hotel, lodging house, boarding house, rooming 

house, dwelling or apartment within twenty-nine days before a 

general, special or primary election. If any keeper, owner or 

lessee files any report stating that any person has resided upon 

the premises for a longer period than he has so resided, or stating 

that any person has so resided, when he has not so resided, such 

keeper, owner or lessee shall be liable to a civil penalty of one 

thousand dollars. The board shall furnish a copy thereof to one 

of the special deputy attorney generals assigned to duty in the 

city or town, if requested. 

Derived from § 484 of the former Election Law (L. 1^09, ch. 22). Board, 
police captain and sheriff substituted for starte superintendent of elections. 
Penalty provision amended. Felony and misdemeanor transferred to Penal 
Law. 

§ 61. Regular reports by hotel, lodging house, boarding 
house and rooming house keepers, before general election. 

Every keeper of a hotel, lodging house, boarding house or room- 
ing house in a town or city, shall cause to be kept a register show- 
ing the name and residence and the date of arrival and departure 
of his guests or lodgers and the room, rooms, or bed occupied by 
them, which register shall have a space on the same line in which 
each guest or lodger shall sign his name. Not less than forty nor 
more than sixty days before each general election, the captain of 
police of each city precinct, except in a city of not more than five 
thousand inhabitants, shall furnish to the board of elections a list 
of the hotels, lodging houses, boarding houses and rooming houses 
in such precinct and the names and addresses of the keepers 
thereof. The board, not less than thirty-five days before such 
election, shall mail to the keeper of each such hotel, lodging house, 
boarding house or rooming house in a city of over five thousand in- 
habitants within its jurisdiction a blank for the report required 
by this section. Twenty-nine days before each general election, 
each keeper of a hotel, lodging house, boarding house or rooming 
house in such a city shall cause to be made and to be delivered 
or sent by registered mail to the board of elections a sworn report, 
containing a detailed description of the premises used as such 
hotel, lodging house, boarding house or rooming house, includ- 
ing size and character of the building; and, if only part of a build 
ing is so used or there be more than one building on the prem- 
ises, which particular building or part of a building is so used, 
and the names of the guests or the lodgers therein and all em- 
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ployees and all other pereons living therein, including such keeper 
and the membera of his family, who claim a voting residence at 
or in such hotel, lodging house, boarding house or rooming houfle, 
togetiber with the length of time they have been regularly lodging 
or living therein, the beginning of such residence, the color, age, 
height, weight, color of hair, marks on face or hands, the com- 
plexion and any distinguishing marks or features of face or body 
whereby such persons may be identified, the place of their nativity, 
the occupation and place of business of such persons and the room 
occupied by each such person, and whether such person is a 
guest, lodger, keeper, owner, lessee, or otherwise, and the signature 
of each such person. Above the space reserved for the signature 
of each such person, shall be printed the words " the foi'egoing 
statements are true." The affidavit for such report shall be made 
by the keeper of the hotel, lodging house, boarding house or room- 
ing house, or, in case of his absence or disability, by the person 
by whom, as manager, agent or employee, the hotel, lodging houso, 
boarding house or rooming house is then actually conducted, and 
shall include the statement that the signatures of the guests cr 
lodgers in such report were written in the presence of the depo- 
nent and that he personally knows them to be the persons therein 
described. 

The keeper of such hotel, lodging house, boarding house or 
rooming house, or his representative duly deputed thereto, shall 
question each person lodging or living in such hotel or house as to 
his intention of claiming such place as a voting residence, and if 
the person so questioned shall make such claim he shall state the 
facts regarding himself which are required for the report herein 
provided for. 

When such report is received by the board of elections, the 
board sihall make and shall keep in its office for public inspection 
a transcript of only so much of the report as will show the names 
of the persons intending to vote from the hotel, lodging house, 
boarding house or rooming house and the location of such hotel or 
house, and shall then deliver the report forthwith to the chief of 
police, except that before doing so, the board of elections shall 
furnish a copy thereof to one of the special deputy attorney gen- 
erals assigned to duty in the city, if he shall have requested it. 

Derived from § 480 of former Election Law (L. 1909, ch. 22). 

Purpose of section. — " The object of this enactment is obvious. In a great 
city containing at aH times a large transient population the opportunity for 
fraud in elections, in the absence of legal restriction, is great." Matter of 
Jacobs, (1»()4) 45 Misc. ll^, 91 N. Y. S. 596. 
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Report as evidence. — The report of a lodging-house keeper is prima facie 
eridence that a person whose name is not included therein is not entitled to 
register therefrom. The presumption so arising may, however, be rebutted. 
Matter of Jacobs, (1904) 45 Misc. 113, 91 N. Y. S. 596. 

§ 62. Investigations as to qualifications of voters. 1. 

Throughout the year, the board of elections of the city of New 
York and the police authorities of any other city shall ascertain 
and keep a record of the persons who by reason of death, removal, 
conviction or otherwise, have lost the right to vote from the ad- 
dress from which they were registered for the last preceding 
general election, and the sheriff of the county shall, as to the 
territory outside of a city, keep a record of such persons of 
iifhom he has knowledge or notice. Such police authorities ia 
f'ities of the first and second class shall use in that connection 
tbe pamphlet lists of registered voters for such election. In any 
city of the third class, the board of elections shall provide such 
necessary clerical assistance in copying registration lists as the 
police may require, and in any city the board shall render to a 
special deputy attorney general, assigned to duty in the city, the 
facilities in its oiBce. Except in the city of New York, the chief 
of police of every city and elsewhere the sheriff shall two weeks 
before the first day of registration transmit to the board of elec- 
tions a report showing so far as known to such officers the persons 
whose names are shown on such registration lists who are no longer 
entitled to vote from the addresses on such lists and the reasons 
therefor. 

2. The board of elections of the city of New York or the chief 
of police of any other city which or who receives a report as to 
the persons daiming a hotel, lodging house, boarding house or 
rooming house as a voting residence, shall, if there is reason to 
believe that any person whose name is contained in such report 
is not entitled to vote, cause an investigation as to such person to 
be made by the police. The report of the police thereon shall be 
in writing and shall be transmitted forthwith to the board of elec- 
tions, and if such report shows an apparent case of false registra- 
tion, the board shall forward a copy thereof forthwith to the dis- 
trict attorney of the county. 

3. The police authorities of every city of the firet or second 
class shall make an investigation as to each person registered for 
the general election and, six days before such election, shall make 
a brief report to the board of elections as to each such person, 
which report shall specify whether such person appears to be 
qualified as a voter, and if not, the reasons therefor. Where card 
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lists made by inspectors of election shall not kave been taken by 
a special deputy attorney general, such report by the police 
authorities shall be made upon such cards. 

4. For the purposes of this section, any member or authorized 
subordinate of the board of elections of the city of New York, 
any member of the police force in a city and elsewhere the 
sheriff and any of his deputies may visit and inspect any hotel, 
lodging house, boarding house, rooming house, dwelling or apart- 
ment and interrogate any inmate, house-dweller, keeper, care- 
taker, owner, proprietor or landlord thereof or therein, as to any 
person or persons residing or claiming to reside therein or thereat 
and may inspect and copy any register of guests or lodgers or any 
other documents relating to the registration or qualification of 
voters. 

Derived from various statutory provisions formerly administered hy the 
superintendent of elections. 

§ 63. Preparation of challenge lists. 1. The board of elec- 
tions of the city of New York, from investigations made by it 
and the police, and from reports if any made to it by any special 
deputy attorney general, shall prepare for each election district 
in the city, and the board of elections of each county outside of 
the city of New York, from the reports of investigations made by 
the police, sheriff or special deputy attorney general, shall pre- 
pare for each election district in which registration is required 
to be personal, a challenge list containing the names, alphabetically 
arranged, and addresses of all persons who, by reason of death, 
removal, conviction or otherwise have lost the right to register 
from the addresses from which they registered at the last preced- 
ing general election which list shall contain a column headed 
^* remarks." Such challenge lists shall be delivered to the respeotive 
boards of inspectors with the registers. 

2. After the last day of registration in each year and before 
the day of the ensuing general election, the. board of elections of 
the city of New York, from investigations made by it, the police 
and any special deputy attorney general, and the board of elections 
of each county outside of the city of New York, from reports of 
investigations made by the police, sheriff and any special deputy 
attorney general, may prepare for any election district or districts 
within its jurisdiction, and if requested by a special deputy at- 
torney general shall prepare for any such election district or 
districts specified by him, a challenge list or lists, shall prepare for 
each election district within its jurisdiction a challenge list con- 
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taining the names, alpha;betically arranged, aad addresses of the 
persons registered during such last preceding registration as to 
whom there is reason to believe from any such investigation that 
such persons are not entitled to vote at the election, which list 
shall contain a column headed " remarks." Such challenge lists 
shall be delivered to the respective boards of elections with the 
election supplies. 

3. The board of elections shall prepare duplicates of all such 
challenge lists and keep them and all original challenge lists 
returned to it by boards of inspectors until after the third gen- 
eral election following their preparation. 
Derived from § 480 (part) of former Election Law (L. lOOd, ch. 22). 

§ 64. Creation and alteration of election districts. In the 

cities of New York and Buffalo and cities and towns of the coun- 
ties of Monroe and Niagara, respectively, the creation or the 
consolidation, division or other alteration of election districts 
shall be done by the board of elections, and in any other city or 
town by the common council or town board. Every town or 
ward, not subdivided into election districts, shall be an election 
district. Each assembly district in the city of New York, and 
elsewhere, if paper ballots are to be used, each town having more 
than five hundred voters and each ward having more than six 
hundred voters, or, if the voting is to be by machine, each towa 
or ward having more than seven hundred voters, shall be divided 
into election districts in any year when necessary ; provided that 
if two machines are to be used at the polling place, a town or 
ward having not more than one thousand voters need not be 
divided. Any other town or ward may be so divided when the 
convenience of voters will be promoted thereby. Any creation, 
consolidation, division or alteration of election districts in any 
year shall be made on or before July first, to take effect on the 
ensuing first day of October, except that when required by the 
creation or alteration of a political subdivision in which candi- 
dates are to be voted for at the fall primary, it shall take effect 
immediately. In the city of New York, in the case of excessive 
registration in any year, an election district may be divided to 
take effect before the general election. Each election district 
shall be compact in form. It shall not contain portions of two 
wards, towns, counties, assembly or congressional districts. 
Except as otherwise provided in a local or special act, it shall not 
be partly within and partly without a city. It shall not be' partly 
within and partly without a village having five thousand or more 
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inhabitants except with the written approval of the board of 
elections, filed with the town clerk. As nearly as may be, except 
as above provided, an election district shall contain four hundred 
and fifty voters where paper ballots are used, six hundred voters 
where one voting machine ig used and nine hundred voters where 
two voting machines are used, but it may contain a less number 
where the convenience of the voters will be promoted thereby, 
or where that is necessary to enable all the voters to vote for the 
same oflSxjes. When necessary, in order to comply with this sec- 
tion, the election districts into which a town, ward or assembly 
district is or may be divided may be consolidated, divided or 
otherwise altered, or new districts may be created, or a town or 
ward so divided may be made one election district, but the election 
districts of a town, ward or assembly district shall not be altered 
or new election districts created because of excessive number of 
voters in any such election district until such number shall exceed 
by at least fifty the number above specified. 

Derived from §§ 20, 296, 297, 419 of former Election Law (L. 1909, ch. 22). 

Number of senators and assemblymen and terms of office: see Constitution, 
art. Ill, § 2. 

Senate districts: see CoNSTirDTiON, art. Ill, § 3. 

Number of senators in counties: see Constitution, art. Ill, § 4. 

Assembly districts t see Constitution, art. Ill, § 5 and note. 

Judicial districts: «ee Constitution, art. VI, § 1. 

Dvvision of state into judicial districts :' see Judiciaby Law, § 140. 

Senate districts and apportionment of members of assembly: see Statb 
Law, § 120 et seq. 

Town meeting by election districts: see Town Law, § 65. 

Village election districts: see Village Law, § 49. 

Scope of legislative power. — "An election district is just what the legis- 
lature chooses to make it. In this respect it is supreme. It may say that 
the districts shall be small or large, with mich territory as it thinks proper, 
and may even locate the polling places according to its own judgment and 
discretion. These details are sometimes delegated to local authorities, but 
it can confer no power upon them that it does not possess itself. If the 
district is ao situated that there is no convenient place within it to hold an 
election, there is nothing in the constitution that prohibits the legislature 
from authorizing the local authorities to locate the polling place on the other 
side of the imaginary line which bounds tlie district, where there may be 
such a place. In a word, the whole subject of creating election districts and 
locating the polling places where the residents of the district may vote, is 
with the legislature, and it may lawfully delegate this power to local authori- 
ties." People V. Carson, (1898) 155 N. Y. 491, 50 N. E. 292, affirming 86 
Hun 617, 35 N. Y. S. 1114. 

Power to redistrict generally. — Where it is shown that there never has 
been more than five hundred voters in a town it cannot under the provisions 
of this section be divided into two voting districts. Matter of Zierbel, ( 191S) 
102 Misc. 626, 1«9 N. Y. S. 270. 
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Under former § 41i9 it was the opinion of the attorney-general that where 
a town had never iised voting machines the town board could redistrict the 
town into districts of aa near the specified number of voters as practicable, 
but thereafter it could not be redlistricted until the required number of votes 
had been cast in the district. Op. Atty.-Gen. {I902i) 306. 

Time of alteration. — The requirement that the alteration of election dis- 
tricts shall be made before the first -day of July is merely directory. Op. 
Atty.-Oen. (1805) ^15. "The object of the statute," said the attorney- 
general, " was to cause to be erected election districts of such limited number 
of voters as would enable the votes of all persons therein entitled to exercise 
the privilege to be cast, and the other provisions of law relating to the 
conduct of elections to be observed without the excitement and hurry which 
would probably attend larger election districts. The time when such altera- 
tion, creation, or division of election districts is accomplished is of secondary 
importance; and I have no doubt the courts would construe the provisions 
of the section referred to that designates the time as the first of July to be 
directory merely. Mandamus could not lie to compel the common council 
of a city to alter or change election districts in conformity with the pro- 
visions of the statute until the first day of July had expired and the work of 
altering, creating or dividing election districts had been left undone. And 
it must follow that it will be lawful where, through inadvertence or from 
any other cause, election di&trictsr are not altered or erected to conform to 
the provisions of section 8 on or before the first day of July, if such altera- 
tion or direction be made after that date.*' 

The provision of former § 419 as to the time of taking effect of a redistrict- 
ing was an exception to former § 297. Op. Atty.-Gen. (1<901) 231. 

Number of voters. — ^The manner of ascertaining whether an election district 
contains more than the prescribed number of voters is not pointed out, but 
the provision for a division is mandSatory. Op. Atty.-Gten. (lSi94) 403. 
Formerly districts in a town at which for two years less than two hundred 
and fifty votes were cast could be consolidated, to take effect after the next 
election. Op. Atty.-Gen. (1898) 198. 

Reduction of districts. — Under a former law a town board had no authority 
to reduce the number of election districts from two to one where the town 
had more than four hundred registered' voters. Op. Atty.-Gen. (I'flOS) 412; 
Op. Atty.-G«n. (1894) 76. But where the qualified electors in a town were 
less than four hundred the town board could' reduce the number of districts 
to one, such change to take effect from and after the next town meeting. 
Op. Atty.-Gen. (1903) 412. 

§ 65. Maps or descriptions of election districts. 1, When- 
ever necessiary, a map or separate maps of election districts within 
a town or ward, or, in the city of ISTew York, within an assembly 
district, shall be made by the board or body creating or altering 
the districts so that the map or maps on file at any time will show 
the existing election districts in such town, ward or assembly 
district, except that in a town a certified description or descrip- 
tions may be made instead of a map or maps, in the discretion 
of such board. In a city, street comer numbers of the block or 
blocks defining the extreme boundaries of each election district 
shall be printed on the map or maps, within or outside the block 
line or lines, so as to show plainly the highest and lowest street 
numbers within the election district of every street bounding the 
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district. Copies of such, maps or descriptions fihall be filed and 
kept open to public inspection as follows: one in the office of 
the town or city clerk, except in the city of New York; one in 
the office and each branch office if any of the board of elections. 
Surplus copies, if any, of maps of election districts in a city or 
town may be sold at cost and the proceeds paid to the county, 
city or town which incurred the expense of preparing the maps. 

2. In a city, immediately before the first day of registration 
in each year, the board or body authorized to create or alter elec- 
tion districts shall cause copies of such map or maps to be posted 
in such places in the several wards or assembly districts as, in 
its judgment, will be best suited for informing the voters inter- 
ested therein, and shall furnish to the inspectors of election in 
each election district, on the first day of registration in each year, 
a map or maps showing such election district and at least the 
adjacent election districts and a list of the registration and poll- 
ing places in the ward or assembly district. In the week pre- 
ceding a fall primary, in any year, the board of elections, in its 
discretion, niay cause to be posted, in a city, copies of the map or 
maps showing the election districts in which the primary is to be 
held. 

3. In a town, after the creation or alteration of any election 
district therein, the board creating or altering such district shall 
furnish to the inspectors of election in each election district, on 
the first day of registration next occurring, a map or description 
showing such election district and also immediately before the 
ensuing general election shall cause copies of the map or maps, 
or description or descriptions, of the election districts in the town 
to be posted in such places as, in its judgment, will be best suited 
for informing the voters interested therein. 

Derived from § 29-8 of former Election Law (L. W0&, ch. 22). Rewritten. 

Purpose and scope. — The purpose of this eection is to have the boundaries 
weU defined and the map open to public inspection. Tlie map is not confined 
to new districts, but includes all districts. Op. Atty.-Gen. (1896) 227. 

§ 66. Designation of places for registry and voting. 1. On 

the third Tuesday of August in each year, the board or body em- 
powered by this chapter to create or alter the election districts 
of a city or town shall designate the place in each election district 
in the city or town at which the meetings for the registration of 
voters and the elections and primaries shall be held during the 
year following the ensuing first day of October. A list of the 
places so designated shall be filed in the office of the board of 
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elections. In a city the place so designated, if a schoolhouse, 
church., library or other public building, or a portable voting 
house, may be in a contiguous election district. If an election 
district is created or altered to take effect before the fall primary, 
polling places may be designated and previous designations of 
polling places cancelled, accordingly. 

2. Each place so designated shall be of sufficient size to admit 
and comfortably accommodate at least ten voters at one time out- 
side of the guard-rail and to allow of the placing of the booths, 
furniture and equipment of such polling place as provided by law. 

3. A schoolhouse or other public building or any building 
exempt from taxation shall be designated, if the use of the same 
as a registration and polling place will not interfere with its 
customary use, and if it be so situated as to be convenient to the 
voters residing in the election district. The expense, if any, 
incidental to its use under such designation shall be paid like the 
expense of other registration and polling places. Whenever a 
Eichool or other public building is located in an election district 
and the registration and polling place of such district is not 
located in a school or other public building, a statement of ^li^ 
reason for not designating such building must be entered by the 
board charged with the duty of making such designations in its 
minutes or other record. 

4. If the registration shall be so large that the polling place 
already designated would be unreasonably crowded on election 
day, the polling place may be changed. Any such change, how- 
ever, must be made at least ten days before the day of election, 
and at least five days before election day the board must send by 
mail a written notice to each registered voter notifying him of 
such change in the location of such polling place. 

5. If any place so designated cannot for any reason be used for 
such purpose, another suitable place shall be designated forthwith. 

6. Not more than one polling place shall be in the same room, 
and not more than two polling places shall be in the same build- 
ing, except that if any city, town or village owns or occupies a 
building suitable for holding an election there may be as many 
polling places located in such building as there are rooms which 
are separated by permanent partitions. 

Derived from § 299 of former Election Law (Lt. 1909, ch. 22). Bate in 
eubd. 1 changed from first Monday in September. Buildings exempt from 
taxation in snibd. 3, new. 

Legislature not to pass private or local hill designating places for voting: 
see CoNSTrnmoN, art. Ill, § 18. 
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Miademea/nor to display political poster, etc, on building used for election: 
see Penal Law, § 764. 

Place of town meetings see Town Law, § 42. 

Place outside election district. — It is unlawful for a town board to designate 
as a polling place a building outside of the election district for which a 
general election is held. Op. Atty.-Gen. (1917) 13 St. Dept. Rep. 428. See 
also Op. Atty.-Gen. (1897) 2D5. But in People v. Carson, (1898) 163 N. Y. 
491, 50 N". E. 292, affirming 86 Hun 617, 36 N". Y. S. 1114, it was held that the 
legfslature might provide otherwise. iSaid the court: "If the district is so 
situated that there is no convenient place within it to hold an election, there 
is nothing in the Constitution that prohibits the legislature from authorizing 
the local authorities* to locate the polling place on the other side of the 
imaginary line which bounds the district, where there may be such a place. 
In a word, the whole subject of creating election districts and locating the 
polling places where the residents of the district may vote, is with the l^s^ 
lature, and it may lawfully delegate this power to local authorities." 

Time of designation. — The provision as to the time of designating polling 
places is directory. Op. Atty.-Gen. (1896) 231. 

Rooms leased by political club. — A room formerly used by a political club 
may be designated as a x>olling place. Op. Atty.-Gen. (1SI96) 312. 

Destruction of polling place. — Formerly there was no provision where a 
polling place was destroyed during an election, but it was held that in such 
a case the election could in good faith be continued in a neighboring building, 
even without booths. Op. Atty.-Gen. (1903) 260. 

§ 67. Delivery of election laws to clerks, boards and elec- 
tion officers. The secretary of state, within ten days after the 
enactment of -any amendment to the election law, shall transmit 
by mail a copy of such amendment to each board of elections. 
He shall at least sixty days before each general ©lection prepare 
a compilation of the election law with explanatory notes and 
instructions, properly indexed, procure the same to be printed 
by the legislative printer, and transmit to the board of elections 
of each county, and to the board of elections of the city of New 
York, located in the borough of Manhattan, and to the branch 
oflSce of the board v>f elections in each of the other 'boroughs of 
the city of New York, a suflGlcient number of copies thereof to 
furnish one such copy to each member of each such board and to 
each such branch office and one to each county, town, village and 
city clerk. He shall likewise prepare, procure to be printed and 
transmit a compilation of articles seven and eight of this chapter 
and such other provisions of law as he may deem proper, such 
compilation to be delivered by the board of elections to each elec- 
tion officer in any such county and said borough. He may like- 
wise procure to be printed and distributed such additional copies 
of such compilations as may in his judgment be necessary. 

Derived from § 320 of former l^ection Law (L. 190^, ch. 22). Provision 
for abridgment new. 

Political calendar. — Weight has been given to the political calendar pre- 
pared by the secretary of state in determining whether an act was done is 
time, letter of Bayne, <1&10) 69 Misa 57d» 127 K. T. 8. 915. 
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Validity of former provision as to printing. — This section formerly provided 
that the secretary of state might procure the required printing to be done 
"wherever he deems it advisable for the best ' interests of the state." This 
was held not to impair the obligation of an existing contract for state print- 
ing, though it might authorize a breach of such contract. People v. Palmer, 
(1896) 18 Misc. I02f, 41 N. Y. S. 878. 

§ 68. Publication by secretary of state of concurrent reso- 
lutions proposing constitutional amendments. The secretary 
of state shall cause each concurrent resolution of the two houses 
of the legislature agreeing to a proposed amendment to the con- 
stitution, which is referred to the legislature to be chosen at the 
Lext general election of senators, and if such resolution does not 
fl-a state, a statement that the amendment is referred to the legis- 
lature to be chosen at the next election, to be published once, three 
months before such election and thereafter twice in each of the 
tliree months next preceding such e.ection in two newspapers 
published in each county, representing respectively the two par- 
ties polling at the last preceding gubernatorial election the highest 
and next highest number of votes for governor. 

Derived from § 295 of former Election Law (L. 1909, eh. 22). 

Newspapers to be selected. — For opinion of the attorney-general constru- 
ii/g former provision, see Op. Atty.-Gen. (1911) 165; Op. Atty.-Gen. (1806) 
210; Op. Atty.-Gen. (1909) ^20; Op. Atty.-Gen. (1'909) SQOw 

Time of selection. — 'This section is silent as to when the selection or desig- 
nation of the papers to pulblish resolutions shall be made. The time of selec- 
titon is left to the discretion of the secretary of state, provided that the pub- 
lication commences at least three months Ibefore the general election of 
flonators. Op. Atty.-Gen. (1908) IftO. 

§ 69. Certificates by secretary of state and city, village 
and town clerks as to offices to be filled at general or special 
election. The secretary of state shall, at least three months before 
each general election make and transmit to the board of elections of 
each county, and of the city of New York, a certificate stating each 
officer, except city, village and town officers, who lawfully may be 
voted for at such election by the voters of the county or of such city, 
or any part thereof. Each city, village and town clerk shall within 
the same time make and transmit to the board of elections a certifi- 
cate stating each city, village or town officer, respectively, to be 
voted for at such election. If any such officer is to be elected to 
fill a vacancy, the certificate shall so state. The secretary of state 
shall forthwith, upon the filing in his office of the govemor^a 
proclamation ordering a special electioi^ make and transmit to 
the board of elections in each county in which the special election 
is to be held, a notice of such proclamation and a like certificate 
of the officers to be voted for at such special election. 

Detitted from § 293 of former Election Law (L. 1909, ch. 22). Two months 
changed to three monthn. 
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§ 70. Certificate by secretary of state of proposed consti- 
tutional amendments or other propositions or questions. 

Every amendment to the constitution proposed by the legislature, 
unless it is otherwise provided by law, shall be submitted to the 
people for approval at the next general election after action by 
the legislature in accordance with the constitution. "Whenever 
any such proposed amendment to the constitution- or other propo- 
sition or question providfe^d by law, to be submitted to a popular 
vote, shall be submitted to the people for their approval, the 
secretary of state, at least two months prior to a geijieral election 
at which such amendment, proposition or question is to be sub- 
mitted, or twenty days prior to a special election at which such 
amendment, proposition or question is to be submitted, shall 
transmit to the several boards of elections a certified copy of the 
text of such amendment, proposition or question, a statement of 
the reading form in which it is to be submitted and a statement 
of the day upon which such election, if a special election, is to be 
held. Such certified copy shall set out all new matter in italics 
and inclose in brackets all matter to be eliminated from existing 
law, and at the bottom of each page shall be appended the words. 
Explanation — Matter in italics is new; matter in brackets [ ] is 
old law to be omitted. In addition to the text, such copy shall 
contain an abstract of such proposed amendment, proposition or 
question, prepared by the secretary, concisely stating the purpose 
and effect thereof. The attorney general shall advise in the prep- 
aration of such abstract and of the reading form in which the 
proposed amendment, proposition or question is to be submitted. 
If more than one such amendment, proposition or question is to be 
voted upon at such election, such amendments, propositions or 
questions respectively shall be separately and consecutively num- 
bered. 

Derived from § 294 of former Election Law (L. 190&, ch. 22). Unchanged. 

Designation of netospapers to publish election notices,^ see County Law, 
§ 22. 

Form of notice. — For early opinion of attorney-general on question of form 
of notice, see Op. Atty.-Oen. (1905) 276. . 

Numbering amendments and propositions. — Amendments to the constitution 
should be consecutively numbered, and propositions should be separately 
nimnbered. Op. Atty.-Gen. (1009) 317. But whe^e but one main proposition 
or question is to 'be voted on, it is unnecessary separately to Set out and 
number the details of the plan adopted to carry the proposition into effect, 
the details being germane li* the nmin question submitted. Mead v. Turner, 
(1009) 134 App. Div. 69r, 119- N. Y. S. 526, affirming 60 Misa 146, 112 
N. Y. S. 127. 

Appropriations. — ^Where a proposition as submitted provides for the issuance 
of bonds to carry the proposed improvement into effect it is unnecessary that 
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any mention should be made of the levy of a tax to pay for the cost of the 
improvement. Mead v. Turner, (l&O^) 134 App. Div. 691, 119 N. Y. S. 626, 
afiSrming 60 Misc. 145, 112 N. Y. S. 1<27. 

§ 71. Certificate by secretary of state as to primary elec- 
tion candidates. The secretary of state, not later than two days 
after the third Tuesday before a primary election, shall transmit 
to edeh. board of elections a certificate stating the name of each 
candidate to be voted for within the political subdivision of such 
board, a designation as to whom has been filed in his office, to- 
gether with the residence of such candidate, the title of the office 
for which he is named, the name of the party upon whose primary 
ballot his name is to be placed and the order in which names of 
candidates are to be printed. 

Derived from § 51 of former Election Law (L. 1909, ch. 22) as added hj 
li. 1911, ch. 891 and subsequently amended. Two days after third Tuesday 
changed from second Thursday. 

§ 72. Publication by board of elections of notice of primary 
election. Each board of elections, in the week ending on the 
Saturday preceding a primary election, shall publish in two news- 
papers within the county, representing respectively the two par- 
ties polling at the last preceding gubernatorial election the highest 
and next highest number of votes for governor, a notice specifying 
the day of such primary election, the hours during which it will 
be held and the public offices for which nominations are to be made 
and the party positions which are to be filled at such primary elec- 
tion. If the county contain a city or cities, at least one of such 
newspapers shall be published in the city, or the largest city, if 
there be more than ona 

T>erived from § 75 of former Election Law (L. 1909, ch. 22). 

Manner of raising objection. — ^An objection that notice of a primary elec- 
tion t^as not published as required by law, not made before the board of 
elections nor made a ground for relief in legal proceedings, cannot be raised. 
Matter of Kennedy, (1002) 36 Misc. 721, 74 N. Y. S. 360. 

Politics of factional newspaper. — Formerly in a city or village having more 
than 5,000 inhabitants notice was required to be given in a daily newspaper 
published there "of the same politics with the party giving the notice," and 
it was held that where the only paper pub!:chcd in a city was opposed to 
the faction giving the notice, the notice mi^ht be posted, as provided in the 
act for a case where no such paper was published. Matter of Mitchell, ( 1891) 
81 Hun 401, 30 N. Y. S. 9<32. 

^'General committee." — In Matter of Wallace, (1901) 36 Misc. 1, 72 
N. Y. S. 445, it was held under a former law that the custodian of primary 
records was authorized to publish a notice, and to prepare the ballots therefor, 
upon the number of delegates to a city convention as shown by a statement 
filed with him by the city committed, notwithstanding a different statement 
filed by the county committee. 
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Duty to publish call as affected by validity of statement of committee. — 
For authorities construing subd. 4 of § 4 of Primary Election Law (L. I899« 
ch. 473) see Matter of Sheridan, (1909') 57 Misc. 42, 107 N. Y. 8. 244; 
Matter of Murphy, (1008) 126 App. Div. 68, 110 N. Y. S. 102a 

§ 73. Publication by board of elections of list of polling: 
places in cities for primary elections. The boaxd of elections 
of every county containing a city shall publish on the day of each 
primaiy election, in two newspapers within each city in such 
county, representing respectively the two parties polling at the 
last preceding gubernatorial election the highest and next highest 
number of votes for governor, a list of the polling places desig- 
nated within such city, referring to the election districts by their 
numbers and wards or assembly districts. If the newspaper bo 
an evening newspaper, such notice shall be published on the day 
prior to such primary election. In each county in the city of 
New York the board of elections shall publish in like manner a 
list of the polling places in such county. 

Derived from S 7'6<of former Election Law (L. 190^, ch. 22). 

§ 74. Publication of list of places for registration, by board 
or body designating such places. The board or body author- 
ized to designate places for registration in any city, other than 
the city of New York, shall publish on each day of registration a 
list of the places for registration designated within such city in 
two newspapers published in such city. The board of elections 
of the city of New York shall publish on each day of registration 
a list of such places in the county of New York in ten news- 
papers published in such county, a list of such places in the 
counties of Bronx and Queens, respectively, in four newspapers 
published in such counties respectively, a list of such places in 
the county of Kings in the newspapers designated to publish 
corporation notices in the borough of Brooklyn, and a list of 
such places in the county of Eichmond in two newspapers pub- 
lished in such county. The list shall refer to the election districts 
by their numbers and wards or assembly districts. So far 
as consistent with the provisions of this section, one-half of 
such newspapers in each such city or, in the city of New York, in 
each such county, shall represent respectively the two parties poll- 
ing at the last preceding gubernatorial election the highest and next 
highest number of votes for governor and shall have a large 
circulation affording wide publicity. If the newspaper be an 
evening newspaper the notice shall be published on the last secular 
day prior to any such day of registration. 

Derived from $ 301 of former Election Law (L. lOOO, di. 22). 
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Mandatory or directory. — This section is mandatory and it is the plain 
duty of the officers designated to make the required publications. Mack v. 
Buffalo, (1900) 32 Misc. 330, 66 N. Y. S. 679. 

Test of selection of newspapers. — The law as it formerly read required 
publication to 'be made in newspapers adirocating the ''principles" of the 
political parties named, and as it thus read it was held that it was not 
essential that a newspaper should support all the candidates of a party, 
but merely that it should advocate its principles. People y. Voorhis, (1907) 
187 N. Y. 327, 80 N. E. 196. * 

Partial publication in different newspapers. — ** There is no proyision author- 
izing the board to make a contract for the complete publications which 
would restrict the power of the board to change the newspapers after one 
or more pilblications had been made." There is ''nothing in the statute < 
which would prevent the board from directing that the election notices 
should be published for two days in one set of newspapers and for the subse- 
quent days in another set of newspapers." Morning. Tel. CJo. v. New York 
(1909) 132 App. Div. 634, 117 N. Y. & 406, affirmed (1910) 197 N^ Y. 536, 
91 N. B. n'17. 

Compensation of publisher. — Neither the provisions of the Code of Civil 
Procedure nor those of city charters fixing the price to be paid for pulblica- 
tions have any bearing on the amount to be paid for publications. ' Mack y. 
Buffalo, ( 1900) 32 Misc. 330, 66 N. Y. S. 6<79. The fact that a newspaper 
is designated in pursuance of a writ of mandamus which is reversed after 
publication has been made, does not prevent it from recovering compensa- 
tion. Morning Tel. Co. v. New York, (1909) 132 App. Div. 634, 117 N. Y. S. 
495, affirmed (1910) 197 N. Y. 536, 91 N. E. 1117. 

Contract for publication. — ^A contract by a newspaper to publish on differ- 
ent dates the matter required by this section, is- an entire one, and not a 
separate contract for each date. Hence an action (brought to recover back 
payment made for the several publications, because of nonpublication and 
fraud, is upon one contract and not several contracts. New York y. New 
York Evening Post €o., (I'9r3) 166 App. Div. 630, 140 N. Y. S. 761. 

§ 75. Publication of lists of registration and polling places 
in towns in Westchester county. Tlie town board in any town 
in Westchester county may publish within one week next preced- 
ing the first day of registration and on the same day of the suc- 
ceeding weeky in a newspaper or newspapers designated by such 
board, a list of the places of registration within' such town, a 
statement of the days and hours of registration and a brief descrip- 
tion of the boundaries of each election district in the town. Such 
town board also may publish in such newspaper or newspapers on 
the publication day immediately preceding election day, a notice 
of the election, a list of the polling places, the date and hours of 
election and at the discretion of such board a brief description of 
the boundaries of each election district. The amount to be paid 
for any of such publications shall be at the rate per folio of seventy- 
five cents for the first insertion and fifty cents for each subsequent 
insertion, and if any such publications are printed in type larger 
than agate the amount to be paid therefor shall not exceed the 
amount that would be paid if such publication had been set in 



Digitized by 



Google 



66 ELEOTIOJf LAW 



a 76« 77 Proceedings Preliminary to Ilegifltration> etc. L. 1922^ ch. 588 

% — . 

agate thirty ems to the line. In no publication, however, shall 
any type smaller than agate be used. The amount to be paid for 
all such publications shall be a town charge. 

Derived from § 901-a of former Election Law (L. 1900, clu 22) as added 
by L. imS, ch. 641. Unduuiged. 

^ 76. Furnishing by secretary of state of registers and cer- 
tain blanks for registration. The secretary of state shall 
purchase, whenever he deems it desirable for the best interest 
, of the state, blank registers, with necessary declarations 
and certificates and brief instructions to inspectors attached 
thereto, and other blants enumerated below, so as to pro- 
vide for the several election districts as follows: four registers 
for each election district; in book form, ten challenge affidavits, 
with stubs, and ten duplicates, without stubs, for each election 
district where registration is required to be personal and five 
such affidavits, with stubs, and five duplicates, without stubs, for 
each other dection district ; identification statements for registra- 
tion day and similar statements for election day for each election 
district in a city of over fifteen thousand inhabitants, such state- 
ments to be bound in book form, each book to contain not less 
than twenty-five nor more than fifty statements, on separate 
sheets consecutively numbered from one upward; a sufficient 
number of cards for card lists of registered voters in cities of the 
first and second class; a sufficient additional number of such 
registers, blanks and supplies to provide for contingencies. The 
secretary of state, in his discretion, may have the challenge affi- 
davits and duplicates for an election district bound in one book, 
each original to be followed by a duplicate with the same number 
thereon, and provide therewith a sheet of carbon paper. 

At least twenty days prior to the first day of registration in 
eacih year, he shall transmit a sufficient number of such registers 
and other blanks to each board of elections of each county a^nd 
to each branch office of the board of elections in the city of New 
York. He shall so transmit books of challenge affidavits and 
identification statements to any board of dections only upon its 
requisition stating the number required by it. 

Derived from § 188 of former Election Law (L. 1909, ch. 22). 

§ 77. Delivery by board of elections of registers and sup- 
plies for registration and enrollment; furnishing by board 
of certain supplies. Each board of elections outside of the 
city of New York shall deliver to each town or city clerk in its 
county, by mail or otherwise, at least five days before the first 
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day of registration, the proper number of registers and blanks, 
received by it from the secretary of state, for eacb election dis- 
trict of the town or city, and such clerks shall deliver the same 
to the several boards of inspectors within the town or city before 
the hour fixed for beginning registration on the first day. In the 
city of New York the board of elections shall deliver such regi^ 
ters and blanks to the boards of inspectors before such hour. 

The board of elections of the city of New York, and elsewhere 
of each county, shall provide, for each election district in such 
city or county, one American flag approximately three feet by 
five in size, enrollment blanks equal in number to the registered 
voters in the election district and not less than twenty-five 
nor more than fifty in addition thereto, a ballot box for the re- 
ception of marked enrollment blanks, a sufficient number of 
copies of the constitutional amendments, propositions or ques- 
tions to be submitted to the voters of the state at the general 
election, necessary blanks for certificates, other than those 
printed in the register, as to number of voters registered, and 
the necessary card slips of extracts from the state constitution to 
be used for literacy tests. Such board also may provide extra 
enrollment blanks for emergencies. In determining the number 
of copies of constitutional amendments, propositions or questions 
to be provided for election districts where registration is not 
required to be personal, the board shall estimate the probable 
number of persons who will appear in person at the several places 
of registration. The board of elections of the city of New York 
and of any county containing a city of the first or second class 
shall provide also stationery for the preparation by inspectors of 
street lists of registered voters in each such city, which, in the 
discretion of the board, may contain, in writing or typewriting, 
street names and numbers, with spaces for writing the names of 
voters land repeating the street numbers. The board of elections 
of the city of New York also shall provide enrollment envelopes. 
Such enrollment blanks, envelopes if any, enrollment box, copies 
of constitutional amendments, propositions or questions, stationery 
for lists of registered voters, and, in districts where personal regis- 
tration is required, card slips for literacy tests shall be delivered 
to boards of inspectors at the time and in the manner above pro- 
vided for the delivery of registers. The board shall deliver the 
extra enrollment blanks, if any, to the board of inspectors in an 
election district when the emergency so requires. 

Derived from {§ 7, 156-a, 167, 174-a, 182 of former Election Law (L. 1909, 
ch 22), § 156-a bein<j added to that law by L. 1919, di. 304, § 20, and 
§ 174-a by L. 1»18, dh. 323, § 23. 
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§ 78. Delivery by town clerk of previous registers to 
inspectors. Each town derk witli whom registers of the last 
preceding general election in any election district, elsewhere than 
a district wholly within a village having five thousand inhabi- 
tants or more, shall have been filed, shall cause a copy of such 
register, containing entries of numbers on ballots delivered and 
voted at such election, to be delivered to the board of inspectors 
of such district at the opening of its first meeting for the ammal 
r^stration. 
Derived from § 185 of former Election Law (L. 1909, ch. 22). 

§ 79. Duties of board of elections in respect of registers 
for a new district. When an election other than a general elec- 
tion is to occur in a new or altered election district, the board of 
elections shall do all things necessary to enable the inspectors to 
prepare, revise or correct, as may be necessary, the register for 
such election, which shall be in duplicate unless separate poll- 
books are to be used at such election. When a primary election 
is to occur in a new or altered election district, the board of elec- 
tions shall do all things necessary to furnish the inspectors, at 
such election, with a list of enrolled voters in such district, in 
register form, together with the information concerning such 
voters contained in the registers for the district out of which such 
new or altered district was formed. 

Derived from § 183 of former Election Law (L. 1909, ch. 22). 

§ 80. Publication by secretary of state of proposed consti- 
tutional amendments or other propositions or questions. The 

secretary of state shall publish once in each of the four weeks 
preceding any election at which proposed constitutional amend- 
ments or other propositions or questions are to be submitted to 
the voters of the state, the text of such amendment, proposition 
or question, a brief statement of the law or proceedings authoriz- 
ing such submission, a statement that such submission will be- 
made and the reading form in which it is to be submitted, in two 
newspapers published in each county, except that such publica- 
tion shall be made in the county of Xew York^ in ten newspapers 
published in such county and in the counties of Kings, Bronx 
and Queens in four newspapers published in each county respec- 
tively. One of such newspapers in each county shall be one 
representing the party polling at the last preceding gubernatorial 
election the highest number of votes for governor, another of such 
newspapers in each county shall be the one representing the party 
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polling at such election the next highest number of votes for 
governor, and all such newspapers shall be newspapers of largo 
circulation and affording wide publicity. 

Derived from § 295 of former Election Law (L. IDOO, ch. 22). 

§ 81. Publication by board of elections of notices of gen- 
eral and special elections. The board of elections shall publish 
once in each of the four weeks preceding a general election, or 
once in each week succeeding the receipt by the board of the certifi- 
cate of the secretary of state in respect to a special election called 
by the governor, and until such election, a notice specifying the 
day of the election, and the public officers to be voted for within 
such county, or any part thereof at such election. In a county 
outside the city of New York, the board shall publish such notice 
in the newspapers designated to publish electipn noticesi, pursuant 
to the* county law or other statute, and in the city of New York 
the board of elections shall publish such notices in newspapers 
published in the several counties within such city to the number 
and of the party affiliations, or of the kind, specified in section 
seventy-four. Except in the city of New York, if constitutional 
amendments, propositions or questions are to be submitted to the 
voters of the state, the notice shall state that fact and that a copy 
of each such lamendment, proposition or question may be obtained, 
upon application to the board of elections, by any voter, and the 
board shall provide a sufficient number of copies thereof for dis- 
tribution accordingly. 

Derived from § 29Q of former Election Law (L. 1909", ch.' 22). Prcyvision 
for distribution of amendments new. 

Publication of election noticeSy eto.," see County Law, § 22. 

Notices of tovm meeting , and notice of proposition to he determined by 
ballot." see Town Law, §§ 47, 48. 

Town officers. — ^Town school directors to be voted for at a town meeting held 
at the time of a general election were held to come within the provision ol 
a former statute requiring the publication of a notice of their election. Op. 
Atty.-Gen. (1910) 416. 

Town questions. — No duty resits on election officials to give notice of the 
submission of questions relating to the internal affairs of a town, though the 
election at which they are to be voted on is to be held at the same time and 
place as a general election. Matter of Eggleston, {1*900) 61 App. Div. 38, 
©4 N. Y. S. 471. 

Constitutional amendments and propositions. — iFor an opinion of the attor- 
ney-general construing an earlier statute see Op. Atty.-Gen. (1912) 384. 

Compensation of publisher. — ^Where the proper officer delivers to a duly 
designated publisher the material from which a proper election notice may be 
compiled, with instructions to prepare a proper notice therefrom and publish 
the same, the publisher assumes the responsibility of preparing from the ma- 
terial delivered to him a proper election notice and publishing the same. 
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and while he is not required to employ such language and form as will occupy 
the least possible space and still comply with the law, he is not entitled 
to compensation for publishing a mass of unnecessary matter. People v. Alle- 
gany County, (1(905) 105 App. Div. 40, 03 N. Y. S. 426. 
As to fixing of compensation, see Ooxtntt Law, § 22. 

§ 82. Certification of nominations by secretary of state. 

The secretary of state flhall, twenty-one days before a general 
election, or eight <iays before a special election, certify to the 
board of elections of each county, and to the board of elections 
of the city of New York, the name, residence and place of bnsi- 
ness, if any, of each candidate nominated in any certificate filedi 
with him or by the returns canvassed by him, of a primary dec* 
tion, for whom the voters of any such county or of such dtjj. 
respectively, may vote, the title of the office for which he is nomin- 
ated, the name of the party or independent body specified in 
such certificate and the emblem chosen to distinguish the ^ndi^ 
dates of the party or body. If a certificate of a nomination to fiDi 
a vacancy caused by death be filed with the secretary after the 
sending of such cei^tificate to the boards of elections, he shaU 
transmit forthwith a statement of such nomination to the propei; 
boards of elections. 

Derived from § 129 of former Election Law (L. 1909, ch. 22). 

Conclusiyeness of certificate. — The local officials must accept as conclusive 
the certificate of the secretary of state, and have no power to reverse, affect, 
or nullify his official action. Fernbacher v. Roosevelt, (1895) 90 Hun 441, 
35 N. Y. S. 899, affirming 14 Misc. 199, 35 N. Y. S. 898. 

§ 83. Lists of nominations; posting tliereof by town» city 
and village clerks. 1. The board of elections of each county, 
except those counties which are wholly within the city of New 
York, shall at least six days before election day send to the town 
clerk of each town and to an alderman of each ward in any city 
in the county, at least five and not more than ten printed lists 
for each election district in such town or ward, containing the 
name and residen<ie, and if in a city, the street number of resi- 
dence, and place of business, if any, of each candidate whose 
certificate or petition of nomination has been filed with it or 
whose nomination has been certified to it, or who has been nomin- 
ated at a primary election, and the name and also a fac simile 
of the emblem. or device of each party or independent body 
nominating candidates, to be voted for by the voters of the re- 
spective towns and wards. However, the lists shall not include 
the names of candidates for the oflSxje of presidential electors, but 
instead thereof such candidates shall be described aa a specified 
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number of presidential electors, nominated to support the party 
candidates, naming them, for the office of president and vice- 
president. Such town derk or alderman shall at least three days 
before the day of election, conspicuously poet such lists in one or 
more public places in each election district of such town or ward, 
one of which lists shall be so posted at each polling place. 

2. Each town and village clerk shall cause at least ten oopies of a 
like list of all candidates nominated in any certificate filed with 
him for an election to be held at a time other than the day of the 
general election to be posted conspicuously in ten public places in 
the town or village, at least one day before the town meeting or 
village election, one of which lists shall be so posted at each poll- 
ing place of such town meeting or village election. 

Derived from §§ 191, 132 of former Election Law (L. 1909, ch. 22). 

§ 84. Publication by board of elections of lists of nomina- 
tions. The board of elections, at least six days before an elec- 
tion, shall publish a list containing the name, residence and place 
of business, if any, of every candidate for public oflBee, other than 
a town office, to be filled at such election, whose certificate or 
petition of nomination has been filed with it or whose nomination 
has been certified to it or who has been nominated at a primary 
election by returns canvassed by it, together with fac similes of 
the various emblems. However, the list shall not include the 
names of candidates for the office of presidential electors, but in- 
stead thereof such candidates shall be described as a specified 
number of presidential electors, nominated to support the party 
candidates, naming them, for the office of president and vio^ 
president. In a county outside the city of New York such pub- 
lication shall be made once in not less than two nor more than four 
newspapers published in the county. In the county of New York 
such publication shall be made twice in ten newspapers published 
in the county ; in the counties of Bronx and Queens such publica- 
tion shall be made twice in four newspapers published in each 
county respectively; in the county of Kings such publication 
shall be made twice in the newspapers designated to publish 
corporation notices in the borough of Brooklyn; and in the 
county of Richmond such publication shall be made twice in 
two newspapers published in the county. In a county containing 
a city, at least one such publication shall be in a daily newspaper 
published in a city therein, if there be such a newspaper. So far 
as consistent with this section, one of such newspapers shall be one 
representing the party polling at the last preceding gubernatorial 



Digitized by 



Google 



72 ELECTION LAW 



§ 85 Proceedings Preliminary to RegiBtration, etc L. 1922| ch. £68 

I ■ — ' ' 

election the highest number of votes for governor and another of 
such newspapers shall be one representing the party polling at such 
election the next highest number of votes for governor Should the 
board of elections find it impossible to make such publication six 
days before election it shall make it at the earliest possible day 
thereafter, and before the election. The list to be published in any 
county shall be a list only of the candidates to be voted for within 
the county. The city clerk of each city except New York and the 
board of elections of the city of New York shall at least six days 
before an election of city officers held at a different time from a 
general election make a like publication as to candidates for offices 
to be filled at such city election in a like number of newspapers 
published in such city. 

Derived from § 130 of former Election Law (L. 1909, ch. 22). 

Nominations for town ofELcers. — ^Formerly town officers were not speciJcally 
excepted from the list to be puiblished, and it was held that the names of 
candidates for town officers should be published where they were to he voted 
for at a general election. Op. Atty.-Gen. (1903) 420. 

Circulation of newspaper. — It was formerly required that the board should 
select the newspapers which, according to the best information it could obtain, 
had the " largest " circulation within the county or city, and it was held that 
the board should act in good faith and endeavor to seek the best information, 
and should receive su-ch proofs on the subject as were offered. And so it was 
held that the officer or board, in selecting the newspapers in which publication 
should be made, acted judicially, and that his or its decision might be 
reviewed by a writ of certiorari at the suit of a newspaper which the officer 
or board had refused to designate. People v. Martin, (1894) 142 N. Y. 228, 
36 N. E. 886, 40 A. S. R. 692, affirming 72 Hun 364, 26 N. Y. S. 775. 

Compensation of newspaper. — It seems that a newspaper designated to pulb^ 
lish the list of nominations can recover only what the publication was reason- 
ably worth, in the absence of an express contract as to price. People ▼. 
Madison Ck>unty, (1910) 140 App. Biv. 759, 126 Nl Y. S. 153. 

§ 85. Equipment of registration and polling places by board 
or body designating such places. The board or body authorized 
to designate registration and polling places shall provide for use 
upon a day of registration or election, or on a primary day, in 
each such place, as may be required, the following articles: 

1. For election day, a guard rail with a place for entrance and 
exit 

2. For election day, separate ballot boxes as occasion shall 
require, for ballots for presidential electors, for ballots for gen- 
eral officers, for ballots upon constitutional amendments and 
questions submitted, for ballots upon town questions, for ballots 
of each party at a primary election, for ballots defective in print- 
ing or spoiled and mutilated, and for stubs detached from bal- 
lots, each of sufficient capacity to hold the ballots to be deposited 
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therein, having an opening in the top large enough to allow a 
single folded ballot to be passed easily through the opening, but 
no larger, and supplied with a sufficient lock and key. 

3. For election day, a sufficient number of voting booths, 
and supplies therein, not less than one such booth for each seventy- 
five voters of the district, each booth to be at least three feet 
square, with four sides enclosed, each side at least six feet high 
and extending within two feet of the floor, the side in front open- 
ing and shutting as a door swinging outward, and to contain a 
shelf having a smooth surface and at least one foot wide extend- 
ing across one side at a convenient height for writing and to be 
furnished with a pencil having black lead only. 

4. For each day of. registration two such booths for the use of 
voters marking enrollment blanks. 

6. Necessary furniture. 

The boxes for each polling place, with the keys thereof, shall 
be delivered to the inspectors of each election district at least one 
half hotir before the opening of the polls at the election or 
primary. 

Derived from §§ 300, 316, 317 of former Election Law (L. 1909, ch. 22). 
** Supplies." — For construction of word " supplies " under former law see 
Op. Atty.-Gen. (18©«) 227. 

§ 86. Publication of registry lists; distribution thereof. 

The board of elections of each county containing a city of the 
first or second class and the board of elections of the city of New 
Fork, as soon as possible after the receipt of the registry lists 
from boards of inspectors as provided in section one hundred and 
eighty and, in the city of New York, within one hundred and 
eight hours after the close of each annual registration, and else- 
where not less than six days prior to the day of election, shall 
print in pamphlet form for each ward of any such city within their 
respective counties, or for each assembly district in the city of 
New York, not less than fifteen times as many copies of said 
registration lists as there are election districts in such ward 
or assembly district, so that each ward or assembly district pamph- 
let shall contain the lists of the several election districts in such 
ward or assembly district The board of elections shall contract 
for the printing of such lists with whomsoever it may seem to 
such board to be most advantageous so to contract, but such con- 
tract shall be awarded only after proper public notice and to the 
lowest bidder. Upon the written application of the chairman of 
the executive committee of the county committee of any political 
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party whose candidates are entitled to a place upon the official 
ballot to be voted at the election for which the registration is 
made, the board of elections shall deliver to such chairman three 
copies of each ward or assembly district pamphlet for each elec- 
tion district within such city, or, in the city of New York, within 
each assembly district of the county which such county committee 
represents. Two pamphlets containing the lists of the registered 
persons in the election districts" within his precinct shall be 
furnished to each police captain in all such cities ; and one copy 
of the pamphlet for each ward or assembly district shall be mailed 
by the board of elections to the attorney-general, as soon as it is 
printed. The pamphlets so printed shall be distributed in the 
discretion of such boards, which may charge for each pamphlet a 
sum not exceeding ten cents a copy for a ward pamphlet or twenty- 
five cents a copy for an assembly district pamphlet, and any 
moneys resulting from the sale thereof shall be paid to the county 
treasurer of the county, or comptroller of the city of New York, as 
the case may be, for the benefit of the treasury of such coimty 
or city. 

Derived from § 157 of former Election Law (L. 1909, eh. 22). 

§ 87. Furnishing board of elections of city, town or vil- 
lage clerk of supplies for election. The board of elections of 
each county and of the city of 'New York shall provide the 
requisite number of official and- sample ballots, two cards of 
instruction, two sets of sample ballots mounted on cards, two 
poll books where necessary, necessary distance markers, necessary 
tally sheets and return blanks, pens, penholders, red and black 
ink, pencils having black lead, heavy manila envelopes for returns, 
labels, sealing wax, and such other articles of stationery as may 
be necessary for the proper conduct of the election and the can- 
vass of the votes, for each election district in the county or city, 
for each election to be held thereat, including a primary election, 
except that when a town meeting, city or village election is not 
held at the same time as a general election, the clerk of such 
town, city or village, respectively, shall provide such official and 
sample ballots and the necessary blanks, supplies and stationery 
for such election and town meeting. However, the town clerk 
shall provide the ballots and sample ballots for a town question 
and blanks for the returns of the votes thereon, though the town 
meeting be held at the time of general election. Such instruo- 
tion cards shall contain in clear, large type in red ink brief but 
clear instructions to voters as to the manner of voting and in 
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smaller type ft copy of such sections of the penal law relating to 
crimes against the elective franchise as the board of elections shall 
select. Such distance markers shall be conspicuously printed to 
indicate the distance of one hundred feet from the polling place. 

Derived from §§ 333, 341 of former Election Law (L. 1909, eh. 22). 

Blanks for returns generally. — It is the duty of the election officers to 
furnish 'blanks for inspectors' return and statement of canvass. People v. 
Board of Canvassers, (W05) 105 App. Div. 197, 94 N. Y. S. 996, affirmed 
( 1905) 183 N. Y. 538, 7« N. E. 1116. 

Ballots on^town propositions. — The town clerk is the officer charged with the 
dftty of preparing ballots for the submission of town propositions. Matter 
tyf Merow, ( 1-906) 112 App. Div. 562, 99 N. Y. S. 9; Op. Atty.-Gen. (1901) 
246; Op. Atty.-Gen. (1^01) 2^8; Op. Atty.-Gen. (1901) 271. Even where 
a town meeting is held at the same time as a general election, the town 
dark is charged with the duty of furnishing ballots for town propositions, 
imcluding local option questions. Matter of Rice, (1904) 95 App. Div. 28, 
8H N. Y. S. 512; Op. Atty.-G«n. (1903) 419, 451. But the fact that the bal- 
l«>t8 for a town proposition, which were voted at a town meeting held at the 
htane time as a general election, were furnished by the board of elections 
instead of the town clerk, will not invalidate the election where it appears 
to have been proper in all other respects. Matter of Bath, (1916) 93 Misc. 
«ff5, 157 N. Y. 8. 205. See also Matter of Wayland, (1916) 9^ Misc. 417, 
157 N. Y.S. 8»9. 

Formerly there was no provision " requiring any officer to provide official 
ballots for any town meeting, except one for the election of public officers." 
3'eople V. Sackett, (1897) 15 App. Div. 290, 44 N. Y. S. 593. 

Tally and retnm sheets for town officers. — Formerly no special provision 
^as made as to tally sheets and return sheet blanks for town officers, and 
it was held that the county clerk (now board of elections) should include 
d'ach officers in the tally sheets furnished by him. Op. Atty.-Gen. (1903) 420.. 

Ballots on county propositions. — *Formerly the county clerk was charged 
with the duty of furnishing official and sample ballots for an election to vote 
on the proposition of removing the county seat. People v. Board of Can- 
vassers, (1905) 105 App. Div. 197, 94 N. Y. S. 996, affirmed (1905) 183 
N. YL 538, 7« N. B. in6. 

Ballot for candidates for town offices. — There need not be a separate ballot 
for candidates for town offices at a general election in an odd-numbered year. 
People V. Gilbert, (191-9) 189 App. Div. 122, 178 N. Y. S. 327. 

Formerly the county clerk was required to furnish ballots for town officers 
elected at a general election. Op. Atty.-Gen. (1903) 429. 

§ 88. Number of registers to be provided for an election 
other than a general election, and for a primary election. For 

an election where voters are required to be registered, other than 
a general election, and for a primary election one of the two copies 
of the register to be delivered to the inspectors shall be a copy con- 
taining ballot numbers and other entries for the previous election, 
at which registers were used for such purposes, held since the pre- 
ceding days of registration. In a city of over fifteen thousand 
inhabitants, one of such copies shall be the one used for taking 
signatures during registration and the other shall be one having 
an unused column, if any, to be available for signatures and 
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statement numbers of voters at the election, except a primary 
election outside of the city of New Yort 
New. 

§ 89. Poll-books to be furnished when necessary. If^ at 

any election, the registers provided therefor do not contain suit- 
able colunms for recording the numbers on ballots delivered to 
voters and ballots voted, or if, at the time of any election, the 
columns for such purpose shall all have been used, at former 
elections, two poll-books shall be provided at each poUing-plaoe, 
containing columns, suitably entitled, for entering in the follow- 
ing order the name of the voter, residence, number on ballot 
delivered to voter, number on ballot voted and "remarks". 
In a city of over fifteen thousand inhabitants, if such books be 
necessary as above provided, there shall be an additional column, 
between the column for residence and the column for number on 
ballot delivered to voter, to be entitled, " signature or statement 
number of voter." If the holding of an additional primary elec- 
tion to supersede a spring or fall primary, in any election district, 
be ordered by the court or a justice, poll-books for each party 
affected by the order shall be provided, and the name of the proper 
party shall be written, stamped or printed on the covers. In a 
city of over fifteen thousand inhabitants outside of the city of 
New York, if such an additional primary be ordered, the poll- 
book colunm for signature shall be omitted, or, if included in the 
blank poll-books on hand, shall be crossed out by the board of 
elections. 

■Derived from f§ 77-a, 78, 7^a of former Election Law (L. 1909, ch. 22), 
§ 77-a being added to that law by L. 1019, ch. 604, § 24; § 78 by L. 1911, 
ch. 891, and § 78-a by L. 1915, ch. 678. 

§ 90. Distribution of ballots and supplies. The board of 
elections of each county, except those counties which are wholly 
within the city of New York, shall deliver at its office to each 
town or city clerk in such county, except in the cities of New 
York and Buffalo, on the Saturday before the election or primary 
for which they are required, the official and sample ballots, and 
other supplies required to be provided by the board of elections, 
envelopes containing absentee voters' ballots received for a general 
election received not later than noon of the Friday before election 
day, and, for a primary election, two registers containing party 
enrollments, for each polling place in such town or city. The town 
or city clerk shall call at the office of such board of elections at such 
time and receive such ballots, supplies and articles. In the cities 
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of New York and Buffalo the board of elections shall cause such 
ballots, supplies and articles to be delivered to the board of in- 
spectors of each election district at least one-half hour before the 
opening of the polls on each day of election or primary. For a 
district where registration is not required to be personal, card 
slips for literacy tests shall be delivered with the other supplies 
for a general election. 

Each kind of official ballots shall be arranged in a package in 
the consecutive order of the numbers printed on the stubs thereof, 
beginning with n^mber one. All official and sample ballots for 
each election district shall be in separate sealed packages, clearly 
marked on the outside thereof with the number and kind of ballots 
contained therein and indorsed with the designation of the elec- 
tion district for which they were prepared. The other supplies 
provided for each election district also shall be inclosed in a sealed 
package or packages, with a label on the outside thereof show- 
ing the contents of each package. Each town and city clerk 
receiving such packages shall cause all such packages so received 
and marked for any election district to be delivered unopened and 
with the seals thereof unbroken to the inspectors of election of 
such election district one-half hour before the opening of the pblls 
of such election therein, and shall take a receipt therefor specifying 
the number and kind of packages delivered. 

Town, city and village clerks required to provide official and 
sample ballots and supplies for town meetings, city and village 
elections held- at different times from a general election, shall in 
like manner, deliver them to the inspectors or presiding officers 
of the election at each polling place at which such meetings and 
elections are held, respectively, in like sealed packages marked on 
the outside in like manner, and shall take receipts therefor in like 
manner. 

Derived from § 343' of former Election Law (L. 1900, ch, 22). 
Failure to deliver official hdllota: eee Penal Law, f 761. 

§ 91. Transcripts of enrollment. The board of elections shall 
certify to the correctness of any transcript of original enrollment 
entries, or of any part thereof, on the payment of one cent for 
every twenty names contained in the transcript. The fees re- 
ceived for certifying such transcripts shall be paid into the public 
treasury. The board of elections shall give to any voter enrolled 
as in this article provided, a certificate of enrollment, which shall 
specify the name of the party with which he is enrolled, the tlate 
of enrollment and the election district in which such voter is 
enrolled. 
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The board of elections shall annually provide true copies, duly 
certified, of so much of the registers as will give the names, ad- 
dresses and political affiliation of each voter, and shall, in the 
month of February in each year, transmit one such certified copy 
to the secretary of state and deliver one such certified copy to the 
chairman of the proper county committee of each party. 

Derived from §§ 16, 21 of former Election Law (L. 1909, ch. 22). 

Making copies of enrollment. — Where an enrollment was made pursuant 
to the rules of a political party, which provided that the enrollment books 
should (be open to the inspection of any member of the party, it was heVl 
that the right to inspect included the right to make copies, and that this 
right might be enforced by mandamus. People V. General Committer, (1S96\ 
215 App. IMv. aa9, 49" N. Y. S. 723. 

§ 92. Publication of enrollment lists. The board of elections 
of the city of New York shall and the board of elections of any 
county containing a city of the first or second class and when 
authorized by the board of supervisors the board of elections ii:i 
any other county may, in its discretion, cause to be published 
for each assembly district, within a county over which such board 
has jurisdiction, in pamphlet form, and at public expense a 
transcript of the registers of each election district in the assembly 
district, omitting all entries except the names, the residence ad* 
dresses, and the parly, if any, recorded opposite the respective 
names. The board may sell surplus copies of the pamphlets at 
not exceeding the cost of publication, and the fees received shall 
be paid into the public treasury. 

DeriT«d from § 22 of former Election Law (L. 1909i, ch. 22). 

§ 93. Payment of election expenses. 1. The expenses of 
providing polling places, guard rails, voting booths, supplies 
therefor, ballot boxes and other furniture of the polling place, for 
a primary or other election, and the compensation of the election 
officers in each election district, shall be a charge upon the town 
or city in which such election district is situated, except that such 
expenses incurred for the purpose of conducting a village election 
not held at the sam.e time as a general election shall be a charge 
upon the village. 

2. All expenses relating to a town meeting or city or village 
election held at a different time from a general election shall be 
a charge upon the town, city or village. 

3. All expenses incurred under this chapter by the board of 
elections of a county outside of the city of New York shall be a 
charge against the county, except that if a town meeting, city or 
village election be held at the same time as a general election, the 
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expense of printing and delivering the official ballots, sample 
ballots and tally sheet and return blanks shall be apportioned by 
the board of elections between such town, city or village and the 
county, in the proportion of the number of candidates for town, 
city or village offices on such ballots, respectively, to the whole 
number of candidates thereon, and the amount of such expenses 
so api>ortioned to each such municipality shall be a charge thereon. , 
Whenever voting machines are used in any election by any town, 
city or village, only such expenses as are caused by the use of 
such machines and such as are necessary for the proper conduct of 
the election shall be charged to such town, city or village. 

4. All expenses of the board of elections of the city of New 
York shall be a charge on such city. 

Derived from § 518 of former Election Law (L. 1909, ch. 22). 

Compensation for printing ballots. — Where a printer is employed by the 
county clerk to print the -ballots for an election, the cost of the same not to 
exceed the cost at the last 'presid'ential election, the printer is entitled only 
to reasonable compensation, limited by the cost at the last election. People 
V. Orange County, (1910) 140 App. Div. 22i7, 125 N. Y.' S. 105^ affirmed 
(1911) 203 N. Y. 6m, mem. 

§ 94. Apportionment of expenses of board of elections out- 
side of New York city. The board of elections in each county, 
outside of the city of New York, on or before the fifteenth day 
of December, and not earlier than the first day of October, in each 
year, shall certify to the clerk of the board of supervisors the total 
amount of the expenses of such board of elections, including 
salaries, for the preceding year, and, if the board of supervisors 
of any county shall so direct, shall certify to such clerk the por- 
tions of such expenses which under provisions of law are to be 
borne by any city or cities in said county and the portion thereof 
which is to be borne by the rest of such county, and such clerk shall 
thereupon notify the proper local official or officials, who, in 
spreading upon the assessment-rolls the taxes to be levied upon the 
taxable property in the city, or any such cities, and in the rest of 
the county, shall include in the lamount so spread the amounts 
certified by the board of elections to be borne by such city or cities, 
respectively, and in the amount spread upon the assessment-rolls 
of the taxable property in the several towns or other political sub- 
divisions of the rest of the county the amount so certified by ^aid 
board of elections to be borne by such towns or political subdivi- 
sions respectively. 

Berived from § 200 of former Election lam (L. WO^, ch. 22) . 

Expense of publications. — Under tlie former Election liaw the cost of pub- 
lishing election notices in the city of New York was held to be a charge on 
the city. Morning Telegraph Co. v. New York, (1909) 132 App. Div. 634, 
117 N. Y. S. 496. 
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Compensation of clerks. — Wliere the members of the board have agreed to 
pay their own clerk hire they cannot subsequently, as -between themselves and 
the board of supervisors, make clerk hire a county charge even though their 
duties become more onerous. People v. Holmes, (19*12) 139 N. Y. S. 923. 

As to county charges generally, see Coxtnty La.w, f 240. 



AETICLE 6. 

FoBMs OF Ballots and Returns ; Absbnteb Voting : Pbbsxb- 
VATioN OF Books and Papebs. 

Section 100. Official ballots for elections. 

101. Number of official and sample ballots. 

102. Placing names upon ballot. 

103. Order of names upon ballot. 

104. Classification and form of official ballots other tbazi 

primary ballots. 

105. Ballots for general officers. 

106. Ballots for questions submitted. 

107. Ballots for presidential electors. 

108. Ballots for primary election. 

109. Public inspection of ballots. 

110. Preparation and fumisbing of adhesive pasters. 

111. General provisions as to form and number of return 

blanks. 

112. Form of ballot return. 

113. Form of return of votes for offices or positions, other 

than presidential electors. 

114. Description of tally sheets except for the office of 

presidential elector. 

115. Form of return of votes upon questions submitted. 

116. Forms of return and tally of votes cast for presi- 

dential electors. 

117. Application for ballots by absentee voters. 

118. Determination upon absentee voters' application for 

ballots; delivery of ballots. 

119. Ballots for absentee voters; lists of candidates. 

120. Envelopes for absentee voters' ballots. 

121. Enrollment blanks for absentee voters whose regis- 

tration is not personal. 

122. Method of voting by absentee voter. 

123. Preservation of ballots; judicial or legislative exami- 

nation. 

124. Preservation and disposal of books, records and 

papers. 
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§ 100. Official ballots for elections. Official ballots shall 
be provided at public expense at each polling place for every pri- 
mary election and for every election at which public officers are 
to be elected directly by the people, except an election of school 
district officers or school officers of a city or village at which no 
other public officer is to be elected, and except an election of 
officers of a fire district outside of cities and incorporated villages, 
at which excepted elections any form of ballot which may be 
adopted and used by the meeting at which such election shall be 
had shall be legal. 

Derived from § 350 of former Election Law (L. 1009, ch. 22). 

Destrttction, concealment, or suppression of offloial hMots hy person in 
charge: see Penal Law, § 760. 

Election to incorporate village. — This section does' not apply to an election 
to vote on the proposed incorporation of a village, at which no officers are to 
be voted for. Matter of Taylor, (1896) 3 App. Div. 244, «8 N. Y. S. 34S, 
affirmed (1$96) 150 N. Y. 242, 44 N. E. 790. 

Electiofi of village officers requires official ballots. People v. Beam, ( 1907 ) 
117 App. Div. 374^ 103i N. Y. S. 818, judgment modified (1907) 1»8 N". Y. 2m. 

§ 101. Number of official and sample ballots. The number 
of official ballots of each kind to be provided for each polling 
place, excjept for a prinuaxy election, shall be one and one-tenth 
times the number of voters entitled to Vote at the polling place, 
as nearly as can be estimated by the board or officer providing 
such ballots. The number of official ballots for each party to be 
provided for each polling place at a primary election shall be not 
less than sixty nor more than one hundred and five per centum 
of the total number of enrolled voters of the party in the 
election district of such polling place. If the official ballots re- 
quired to be furnished by any board or officer shall not be de- 
livered to such board or officer at the time required, or if after 
delivery shall be lost, destroyed or stolen, such board or officer 
shall cause other ballots to be prepared as nearly in the form of 
the official ballots as practicable, but without the indorsement, 
and to be delivered to the inspectors of election. Such ballots 
shall be known as unofficial ballots. Sample ballots of each kind 
equal in number to ten per centum of the number of official 
ballots, printed on paper of a different color from any of the 
official ballots and without numbers on the stubs, but in all other 
respects precisely similar to £he official ballots, shall be provided 
for each polling place. Upon printing the sample ballots for a 
primary election, the board of elections shall send to the secretary 
of state one such ballot for one of the election districts in eao^i 
assembly district. 

Perived from §§ 79, 333, 340, 34j5 of former Election Law (L. 1900, ch. 22). 
6 
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§ 102. Placing names upon ballot. If the officer or board 
with whom or which are filed petitions or certificates of designation 
or nomination shall find that such petitions op certificates are in 
compliance with this chapter, the names of the candidates thereby 
designated or nominated shall, unless otherwise ordered by a court 
or judge of competent jurisdiction, be printed upon the appropriate 
official ballot ; but any petition filed with the secretary of state, op 
any city, town or village clerk or any independent nominating peti* 
tion filed with any board of elections outside of the city of New 
York shall be presumptively valid if it is in proper form and ap- 
pears to bear the requisite number of signatures, authenticated as 
prescribed in thisi chapter. 
New. 

§ 103. Order of names upon ballot. 1. The officer or board 
who or which prepares the general officers' ballot shall determine 
the order in which shall appear, below the names of parly 
candidates, the nominations made only by independent bodies. 
Such officer or board also shall determine the order in which shall 
be printed, in a section of such ballot the names of two or more 
candidates nominated by one party or independent body, for an 
office to which two or more pensons are to be elected; provided, 
however, that any such candidate may, by a writing filed with such 
board or officer not later than one week after the adjourment of 
the convention or the primary election nominating him, or other- 
wise not later than two days after the filing of the petition or cer- 
tificate nominating him, demand that such order be determined by 
lot, and in that case such order shall be so determined, upon t"vo 
days' notice by mail given by such board or officer to each can ii- 
date for such office. 

2. The officer or board with whom or which is filed the desima- 

o 

tions for a public office or party position shall determine by lot, 
upon two days' notice by mail given by such board or officer 
to each candidate for such office or gosition and to the committee, 
if any, named in the designating petition, the order in which 
shall be printed on the official primary ballot, under the title of 
the office or position, the names of candid^ites for public office, the 
names of candidates for a party position to which not more than 
one person is to be elected, and the groups of names of candidates 
for party position where two or more persons are to be elected 
thereto and any petition designates two or more persona therefor^ 
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The names of candidates, if any, for a party position to which 
two or more persons are to be elected, who are designated by indi- 
vidual petitions and not in a group shall be printed below such 
group or groups, in such order as between themselves, as euch 
officer or board shall determine by lot upon the notice specified 
in this subdivision. The names within a group of candidates 
designated for party position by one petition &lmll be printed in 
the same order in which they giiall appear in the petition, unless 
they appear in a different order on different papers of the petition, 
in which case their order within the group shall be determined 
by sujch officer or board by lot upon the notice specified in this 
subdivision. However, the notice to a committee, of the drawing, 
need not be mailed to more than five members, if there be that 
many, and as to offiiceB or party positions for which designating 
petitions are filed with the board of elections of the city of New 
York the notice lot shall be given to the committees only. 

3. If a vacancy in a designation or nomination be filled after 
the making, in the manner provided in this section, of a de- 
termination of the order in which the names of candidates for the 
office or position are to be printed, the name of the candidate 
designated or nominated to fill such vacancy shall be printed in 
the place so determined for the original candidate. 

Derived from §§ 68, 331 of former Election Law (L. 1909, ch. 22). Part 
of the section is new. 

Power of court to direct order of names on ballot. — ''The legislature 
has fixed the form of ballot to he used, and unless its acts are violative 
of constitutional provisions they must be upheld. Nor should the court 
by mandamus attempt to direct the board of elections in the exercise of the 
discretion vested in it by the legislature in arranging the order of the names 
of candidates upon the ballot, especially when that board follows the rule 
of action laid down by the legislature in the preparation of the initial ballot 
in the scheme of election, to wit, the primary, unless its action is so unjust, 
arbitrary, and discriminatory as to shock the conscience, as violative of all 
right, decency, andi fair play." Walsh v. Boyle, (1917) 179» App. IMv. 682, 
1-66 N. Y. S. 681. 

Same person candidate on more than one ticket. — In an early opinion of 
the attorney-general it was said that the order of printing the names of 
candidates for an office as to which there are two or more vacancies was not 
prescribed, but that under the former system it was deemed better so to 
arrange them that if the same person was a candidate on more than one 
ticket his name would appear on the same horizontal line. Op. Atty.-Gen. 
(1906) 280. 

§ 104. Classification and form of official ballots other than 
primary ballots. For elections other than primary elections, 
there shall be five kinds of ballots to be used by the voters who 
appear personally to vote, called respectively ballots for presi- 
dential electors, ballots for general officers, ballots upon consti- 
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tutional amendments and questions submitted, ballots upon to^wn 
propositions, and ballots upon town appropriations, which shall 
be used for the purposes which their names severally indicate. 
Ballots for general officers shall contain the names of all candi- 
dates except presidential electors. Official ballots shall be printed 
. in black ink, on book paper of good quality free from ground 
wood, five hundred sheets of which twenty-five by thirty-^ight 
inches in size shall weigh sixty pounds and shall test for that size 
and weight at least twenty points on a Morrison tester. They 
shall be rectangular in shape, not less than eight inches in width 
and twelve inches in length, and shall have a margin extending 
beyond any printing thereon. 

All ballots of the same kind for the same polling place shall be 
of precisely the same size, quality and shade of paper, and of 
precisely the same kind and arrangement of type and tint of ink. 
A different, but in each case uniform, kind of type shall be used 
for printing the names of candidates, the titles of offices, political 
designations, and the reading form of constitutional amendments 
and other questions and propositions submitted, "the names of 
candidates shall be printed in capital letters in black-faced type 
not less than one-eighth nor more than three-sixteenths of an inch 
in height. 

Each ballot shall be printed on the same sheet with a stub and 
shall be separated therefrom by a horizontal line of perorations 
extending across the entire width of the ballot. On the face of 
the stub shall be printed the instructions to voters. On the back 
of the stub immediately above the center of the indorsement on 

the back of the ballot, shall be printed " No " the blank 

to be filled with the consecutive number of ballots, beginning with 
" No. 1," and increasing in regular numerical order. 

On the back of the ballot, below the line of perforations, just 
to the right of the center, and outside when the ballot is folded, 
shall be printed the following indorsement, the blanks properly 
filled: 

Official Ballot for General Officers (or as the case may be) 

County of 

Assembly District (or ward or town) > 

Election District. 

(Date of Election.) 

(Facsimile of the signature of officer or officers providing the 
ballot). 
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Each such ballot shall be printed in sections, on which the 
candidates* names, emblems and political designations, or the con- 
stitutional amendment, or other questional submitted, with the 
voting squares, and other requisite matter shall be boxed in by 
heavy black lines. The voting squares and the spaces occupied 
by emblem shall have a depth and width of five-sixteenths of an 
inch. 

In case the sections shall be so numerous as to make the ballot 
unwieldy if they are printed in one column, they may be printed 
in as many columns as shall be necessary, and in that case, in 
order to produce a rectangular ballot, blank sections may be used. 

On the ballot shall be voting squares in which voters may make 
their voting marks. All voting squares shall be bounded by heavy 
black lines, the perpendicular lines to be not leas than one-six- 
teenth of an inch wide. On all ballots there shall be a perpendicu- 
lar column of these squares. No voting squares shall be pro- 
vided in the blank spaces for written names. 

The ballots bearing the same number at the same election shall 
constitute a set of ballots. 

The name of each political organization whose party nomiel 
contains more than eleven letters ehall be printed on ihe ballot, 
whenever the necessities of space shall so require, in an abbreviated 
form containing not more than fifteen letters; In printing 
the names of candidates whose fuU names contain sixteen let- 
ters or more not more than one name other than the surname 
shall be printed in full, and each candidate may indicate in 
writing to the officer or officers charged with the duty of preparing 
the ballots the form in which, subject to this restriction, his name 
shall be printed. "No emblem shall occupy a space longer in any 
direction than the voting square to which it relates. 

Derived from § 531 (aubct. 1) of former Election Law (L. 1900, ch. 22). 

Separate baUots for presidential electors. — The requirement as to separate 
ballots for presidential electors applies to voting machines, which must be 
supplied with separate columns therefor. Op. Atty.-Oen. (19»1!2) 348. 

§ 105. Ballots for general officers. Upon ballots for gen- 
eral officers the names of all candidates for any one office shall be 
printed in a separate section. The section shall be. in iihe cus- 
tomary order of the offices and shall be numbered from one up- 
ward by a numeral printed in the upper right hand comer of the 
section. In printing i^e names of candidates precedence 
shall be given to the candidate or candidates of the party which 
polled the highest number of votes for governor at the last preced- 
ing election for such officer, and so on. At the top of each section 
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in Xhe center shall be printed on one line the title of the offica. 
On the same line, to the left of such title and immediately above 
the emblems and voting squares, there shall be printed a direction 
as to the number of candidates for whom a vote may be cast, 
which direction shall be punctuated by an exclamation point If 
two or more candidates are nominated for the same office for 
different terms, the term for which each is nominated shall be 
printed as a part of the title of the office. At the botton of each 
section as many separate spaces as there are candidates to be 
elected shall be left blank in which the voter may write the names 
of any candidates not on the ballot. Except as herein otherwise 
provided, with respect to a candidate for the office of governor 
or of member of assembly who is nominated by more than one 
political organization, there shall be printed on each line below 
the top, in the following order, from left to right, the party 
emblem, the voting square, the candidate's name and the name 
of the party by which he is nominated. The width of the enclo- 
sure contaiaing the name of the candidate and of such party shall 
not exceed three and one-half inches. In any case where a candi- 
date for public office is nominated by more than one political 
organization, the party names and emblems shall appear in the 
order of priority based on the relative number of votes cast for 
governor by each organization at the preceding election of a gov- 
ernor. In any such case, the emblems shall be arranged hori- 
zontally before the voting square, beginning next to the square 
immediately preceding the name of the candidate with the emblem 
of the party casting the highest number of such votes. When any 
candidate for the office of governor or member of assembly is 
nominated by more than one political organization, there shall be 
one voting square, in the same horizontal row as the emblems, to 
the right of each emblem before the name of a candidate so nomi- 
nated for such office. The final letter of the party name or names 
shall be close to the right hand perpendicular line of the box, and 
any space between the candidate's name and his party namie or 
names shall be filled with dotted or waved lines. 

On the stub at the top of the ballot shall be printed in heavy 
black type the following instructions: 

rNTSTRUCTIONS. 

1. Mark only with a pencil having black lead. 

2. To vote for a candidate whose name is printed on this bal- 
lot make a single cross X mark in one of the squares to the right 
of an emblem opposite his nama 
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3. To vote for a person whose name is not printed on this 
ballot write his name on a blank line under the names of the 
candidates for that office. 

4. Any other mark than the cross X mark used for the purpose 
of voting or any erasure made on this ballot is unlawful. 

5. If you tear, or deface, or wrongly mark this ballot, return it 
and obtain another. 

The following illustrations are here given as a guide in print- 
ing the sections: 



Derived from § 331 (suM. 3) of former Election Law (L. 1909, ch. 22). 

Party columns. — ^Formerly, when party columns were used on ballots, it was 
held that a provision contained in this section prohibiting the printing of 
the name of a person in more than one party column as a candidate for the 
same office was unconstitutional. Hopper v. Britt, (1911) 203 N. Y. 144, 
96 N. E. 371, Ann. Gas. 1913© 172, 37 L. R. A. (N. 8.) 825, reversing 146 App. 
rWv. 363, 131 N. Y. S. 1»35, which reversed 73 Misc. 36^, 132 N. Y. S. 730. 
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Tt was also held tliat the name of no person oould be printed in the column 
of a party imless he had been regularly nominated by that party. Fernbacher 
V. Roosevelt, (1S»5) 90 Hun 441, 35 N. Y. S. 808; In re Madden, (1896) 148 
N. Y. 12^, 42 N. E. 534, in effect overruling Matter of Wheeler, (1894) 10 
Misc. 56; 30 N. Y. S. 854, and Matter of Mitchell, (1894) 81 Hun 401, 30 
Nw Y. S. 9ft2. But the fact that two tickets vrere printed in one column did 
not render the ballots void. Matter of Houligan, (1907) 55 Misc. 5, 10ft 
N. Y. S. 205. Nor did errors of the election officers in arrai^ng party 
columns' invalidate an election. Op. Atty.-Gen. (Wll) 227. 

Title of office. — It seems that where two or more officers are to be elected 
to the same office for different terms, the term- of office is a part of the title 
of the office, and failure to designate it renders the ballots all blank. Op. 
Atty.-Gen. (1913) 68. 

Group system. — The legislature has done away with the party column 
system of ballot, by which one cross made in the circle at the head of 
the party colunm voted all the candidlates of the party from governor to 
coroner, and has provided the group system for each office; the party 
affiliation of each candidate being indicated by a party emblem on the same 
line with the candidate's name and to the left thereof. Walsh v. Boyle, 
(1917) 179 App. Div. 582, 106 N. Y. S. 681. 

Designation of more candidates than authorized. — In an early case it was 
held that when three persons were named on the same ballot as candidates 
for the office of superintendent of the poor to which but one person was 
authorized to be elected*, the ballot was void. People v. Ames, (1860) 19 
How. Pr. 561. To the same effect, see Montgomery v. O'Dell, (1893) 67 
Hun 160, 22 N. Y. S. 412, affirmed (18^4) 142 N. Y. 666, 37 N. E. 570. 

Representation of party not nominating.^ — Formerly it was provided that 
when no nomination was made by a party for an office the title of such office 
should be printed in the party column followed .by the words " no nominii- 
tion," but it was held that where a party made nominations for no offices it 
was not entitled to a column on the ballot. Matter of Myer^, (1910) 140 
App. IMv. 22, 124 N. Y. S. 403; People v. Sutherland, (1896) 9 App. Div. 313, 
41 N. Y. S. 181. 

City officers. — In the absence of special statutory provisions the names of 
candidates for city offices, to be voted for at a general election, should be 
printed on the same ballot as the names of candidates for other offices. Op. 
Atty.-Gen. (1901) 268. 

Town officers. — Early rulings of the attorney-generars office were to the 
effect that as a rule town officers should be voted for on a separate ballot, 
though the election occurred at the same time as a general election. Op. 
Atty.-Gen. (1901) 246, 268, 271. But the rule was otherwise under special 
statutes which controlled and modified the provisions of the Election Law. 
Op. Atty.-Gen. (1901) 271. And when party columns were printed on the 
ballot the rule as to precedence, being general, applied to town elections. Op. 
Atty.-Gren. (1911) 31. It was also ruled that ballots for town meetings held 
at the same time as a general election should not be indorsed " Town." Op. 
Atty.-Gen. (1902) 321. 

Village officers. — In an early case it was held that where it is prescribed 
by statute that village officers shall be elected at a general election the county 
clerk mUiSt place the duly nominated candidates for such offices upon the 
official ballots which he prepares for the district in which the village is 
located. Matter of McLaren, (1890) 13 N. Y. S. 420, 34 N. Y. St. Rep. 634. 

Names of election officers. — The names of election officers should not be 
printed on the ballot. Op. Atty.-Gen. (1911) 406. 

Placing candidates for justices of Supreme Court in one section. — In Burr 
V. Voorhis, (1-920) 229 N. Y. 382, 128 N. E. 220, affirming (1920) 192 App. 
Div. 909, 182 N. Y. S. 917, it was held that a prospective candidate for 
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justice of the Supreme Court, one of nine justices to be elected in and for 
the first judicial district, who would be a candidate to fill a vacancy caused 
by the death of a certain justice, was not entitled to a mandamus directing 
the commissioners of election to receive designations and nominations for the 
offices of justices of the Supreme CJourt, each as a separate office, and to 
print the ballots 00 that the names of the candidates for each such separate 
office should be contained in a separate section. 

§ 106. Ballots for questions submitted. The reading form 
of each proposed constitutional amendment or other question sub- 
mitted shall be printed in a ^parate section. At the left of each 
question shall appear two voting squares^ one above the other, 
each at least one-half inch square. At the left of the upper square 
shall be printed the word ^' Yes," and at the left of the lower 
square shall be printed the word " No." On the stub at the top 
of the ballot shall be printed in heavy black type the following 
instructions : 

mSTRUCTIONS. 

1. Mark only with a pencil having black lead. 

2. To vote " Yes " make a cross X mark in the square opposite 
the word " Yes." 

3. To vote " No," make a cross X mark in the square opposite 
the word " No." 

4. Any other mark than the cross X mark used for the pur- 
pose of voting or any erasure made on this ballot is unlawful. 

5. If you tear, or deface, or wrongly mark this ballot, return 
it and obtain another. 

The questions shall be numbered consecutively on the face of 
the ballot. 

So far as possible the ballots upon town propositions shall con- 
form to the directions herein contained respecting ballots on con- 
stitutional amendments and questions submitted. 

All ballots for the submis^on of town propositions for raising 
or appropriating money for town purposes, or for incurring a 
town liability, to be voted at any town meeting in any town, 
shall be separate from all other ballots for the sulbmission of 
other propositions or questions to the voters of such town to be 
voted at the same town meeting or election. Such ballots shall 
be indorsed ^^ ballot upon town appropriations." 

Derived from § 332 of former Election Law (L. 1000, ch. 22). 

Designation of voting spaces. — ^The words " yes " and " no," required by this 
section, are equivalent to " for " and " against." People v. Board of Oan- 
vassers, (1905) 105 App. Div. 107, 04 N. Y. S. 096, affirmed (1005) 183 N. Y. 
538 mem. 

Directions on stubs. — Even though it may be improper to print on the stubs 
Qf ballots on questions submitted the additional directions required, in the 
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case of ballots for officers, the printing of such matter on ballots does not 
render them void. People v. Board of Canvassers, (1905) 105 App. Div. 197, 
94 N. Y. S. 996, affirmed (1906) 183 N. Y. &38, 76 N. E. 1116. 

Captions. — This section does not require that a heading or caption be 
placed over a question submitted, indicating its nature. Matter of Merow, 
(1-906) 112 App. Div. 66<2, 99 N. Y. S. 9. 

One question. — Mere details of carrying a plan into operation need not be 
separately set out and numbered. Everett v. Potsdam, (1^06) 112 App. Div. 
727, 98 N. Y. S. 963. 

Numbering town questions. — Ballots relating particularly to the raising or 
appropriation of money for town purposes, or for the incurring of a town 
liability, though provided by the town clerk, should be separate' from other 
ballots containing all other town propositions, including local option ques- 
tions, and indorsed! " propositions for town appropriations." Op. Atty.-Gen. 
(1903) 271; Op. Atty.-Gen. (1903) 342; Op. Atty.-Gen. (1901) 246; Op. 
Atty.-Gen. (1901) 271. So, also, under this section, taken together with 
section 51' of the Highway Law of 1890 (L. 1890, ch. 568, § 64), it was ruled 
that where there was an incorporated village within a town, the inhabitants 
of which were exempted from the jurisdiction of the commissioner of higli- 
ways of the town, a proposition concerning a change of the system of working 
and repairing the highways should be submitted on a separate ballot. Op. 
Atty.-Gen. (1903) 300; Op. Atty.-Gen. (1903) 342. The whole of L. 1S9*), 
ch. 568, was repealed by L. 1898, ch. 330, as were also its amending statute^), 
L. 1895, ch. 386; L. 1900, ch. 25, nad L. 1905, ch. 108. Compare Highway 
Law, § 90; Town Law, § 59. 

Village elections. — This section does not apply to a special election in a 
village to determine whether a municipal lighting system shall be established, 
where the mode of conducting euch an election is specifically prescribect. 
Matter of Le Roy, (189«) 35 App. Div. 177, 59 N. Y. S. 140. So, this section 
does not apply to an election held for the purpose of deciding whether a 
proposed villa^ shall be incorporated. Matter of Taylor, (1896) $ App. 
Div. 244, 38 N. Y. S. 348, affirmed (1896-) 150 N. Y. 242. 

Change of site of county jaiL — A proposition to change the site of a county 
jail shouM be placed on the same ballot with constitutional amendments and 
propositions, as it is a county question and? does not come within the pro- 
vision of this section that ** all ballots for the submission of town propositions 
for raising or appropriating money for town purposes, or for incurring a 
town liability . . . shall be separate from all other ballots for the submission 
of other propositions or questions." Op. Atty.-Gen. (19^6) 9^ St. Dept. Rep. 76. 

Numbering local option question. — See Matter of Clipper ly ( 1906) 50 Misc. 
266, 100 N. Y. S. 473; Matter of Webster (1905) 50 Misc. 2613, 100 N. Y. S. 
508, affirmed (1906) US App. Div. 888, (1900) 186 K Y. 636; Matter of 
Arnold (1000) 32 Misc. 430, 66 N. Y. S. 557; Matter of Merow, (1906) 
112 App. Div. 562, 99 N. Y. S. 562, 90 N. Y. S. 9. 

§ 107. Ballots for presidential electors. Upon ballots for 
presidential electors the names of the presidential electors of each 
party shall be printed in one column indicating : 

First. The electors at large, whose names shall be arranged in 
the alphabetical order of the surnames ; and 

Second. The electors of each district, whose names shall be 
arranged in the numerical order of their district. 



Digitized by 



Google 



ELECTION LAW 91 



L. 1922, ch. 6B8 Forms of Ballots etc. § 107 

The coliunns shall be parallel to each other and shall be sepa- 
rated by heavy black lines. In addition to the party columns a 
blank column with lines for writing also shall be provided in 
which voters may write the names of candidates for presidential 
electors not on the ballot and which shall be sufficient to contain 
as many names as there are electors to be chosen. It shall be 
designated as the blank column and shall contain no voting spaces. 
At the head of each party column shall be printed the party 
emblem; below this a blank circle three-quarters of an inch in 
diameter; below this the party name in large type; below this the 
names of the candidates for president and vice-president ; and 
below this a heavy line dividing the heading from the names of 
the presidential electors. Above the name of the first elector shall 
bo printed the words " presidential electors." The names of the 
presidential electors shall be printed in spaces one-quarter of an 
inch in depth, except that the first spaces containing also the words 
'^ presidential electors '' shall be half an inch in deptk The spaces 
shall be divided from each other by light horizontal lines. At the 
left of the name of each elector shall be printed a voting space 
one-quarter of an inch square, except the space opposite the first 
name, which shall be half an inch in depth. 

Each party circle shall be surrounded by the following instruc- 
tions, plainly printed ^^For a straight ticket, mark within this 
circle." 

The columns for the presidential electors of independent bodies 
shall be similar to the party columns except that above the emblem 
in each column shall be printed the words ^^ independent nomina- 
tions " in large type like that used for the party names. 

In the blank column the space occupied by the emblem and 
voting circle in the party column shall be occupied by the follow- 
ing instructions, plainly printed: "In the column below, the 
voter may write the name of any person for whom he desires to 
vote whose name is not printed on the ballot." Below the line 
dividing the heading from the blank spaces shall be printed, as in 
the other columns, the words " presidential electors." 

The columns shall be arranged upon the ballot as directed by 
the secretary of state, precedence, however, being given to the 
several parties according to the number of votes for governor 
polled at the last preceding gubernatorial election. 

On the stub at the top of the ballot shall be printed in heavy 
black type the following instructions : 
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mSTRUOTIONS. 

1. Mark only with a pencil having black lead. 

2. To vote for all the electors of one party make a eroes X 
mark within the circle above the party column. 

8. To vote for some but not for all, of the electors of one party 
make a cross X mark in the square at the left of the name of 
every candidate printed on the ballot for whom yon desire to vote. 

4. To vote for any person whose name is not printed on this 
ballot write his name in the blank space provided therefor. 

6. Any other mark than the cross X mark used for the purpose 
of voting or any erasure made on this ballot is unlawful. 

6. If you tear, or deface, or wrongly mark this ballot, return it 
and obtain anoliher. 

Iterived from f 331 (subd. 2) of former Election Law (L. 1909, ch. 22). 

Number of times names on baUot. — The names of candidates for presi- 
dential electors nominated or indorsed by two or more political parties 
should appear upon the ballot as many times and under the emiblems of each 
party as nominated or indorsed by ouch party. Op. Atty.-Oen. (1916) 3-79. 

§ 108. Ballots for primary election. The official ballot for 
a primary election shall conform to the general officers' ballot 
in respect of quality and weight of paper, perforated line, and 
number on the stub on the back of the ballot. The ballots of no 
two parties shall be of the same color, and the secretary of state 
shall select the color for each party. On the back of the ballot, 
on the stub, immediately below the number, shall be the name of 
the party. On the back of the ballot and below the stub, and 
immediately to the left of the center of the ballot, shall be printed 
the name and emblem of the party and the words " Official pri- 
mary ballot for,'' followed by the number of the election district, 
name of the city or town, number of the assembly district or ward 
when necessary to identify the election district, date of the pri- 
mary election and fac-simile of the signatures of the officer or 
officers providing the ballot. The face of the ballot shall conform 
substantially to the following provisions: 

1. Above the perforated line shall be printed the following m- 
structions, with the word " Instructions " above : " Mark only 
with a pencil having black lead. To vote for any candidate whose 
name is printed on this ballot make a cross X mark in the voting 
space at the left of the name. To vote for any person whose name 
is not printed on this ballot write the name of such person in the 
blank space provided for that purpose under the title of the public 
office or party position to which you wish him nominated or 
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elected. Any other mark than the cross X mark used for the 
purpose of voting, or any erasure, made on this ballot is unlawful. 
If you tear or deface or wrongly mark this ballot, return it and 
obtain another.'^ Each instruction shall begin on a new line and 
be nimibered, beginning with " 1," for the first instruction. 

2. Directly below the perforated line shall be printed the fol- 
lowing: " Official ballot for the primary election of the (name of 
the party) party,'^ the name of the county, the date of such elec- 
tion and the party emblenou The name of the city or town and 
the number of the election district and of the ward or assembly 
district also may be added, in the discretion of the board of elec- 
tions. Below such matter, and extending across the ballot, shaU 
be printed a heavy black horizontal line. 

3. The face of the ballot below such heavy blac^ horizontal 
line shall be divided into parts, separated by a heavy black vertical 
line or lines, one-fourth of an inch in width. Descriptive words 
to indicate tbe purpose of each part shall be printed at its head, 
below the heavy black horizontal line. Beginning at the left, the 
first part, except at a spring primary, shall be for, and shall be 
entitled " Candidates for nomination for public office." The 
second part at a fall primary at which delegates to a convention 
are to be elected, or the first part at a spring primary, shall be for 
and shall be entitled, " Candidates for the party position of dde- 
gate or alternate.'^ The last part at either primary shall be for, 
and shall be entitled " Candidates for the party position of com- 
mitteeman.'^ Immediately below such captions shall be printed 
two light parallel horizontal lines approximately one-sixteenth of 
an inch apart, extending across each part. When necessary, a 
part may be divided into two or more columns, but the names of 
all persons designated for the same office or party position shall 
be in the same column. 

4. In each part shall be printed the titles of the offices or party 
positions, as the case may be, for which the part is to be used, and 
under each such title shall be printed the names of the designated 
candidates for the office or position, followed by as many blank 
spaces, for writing in names of persons for whom the voter de- 
sires to vote, as there are persons to be nominated for the office 
or elected to the party position. Immediately below the title of 
the office or position, shall be printed, in brevier lower case type, 

" Vote for '^ (the blank space to be filled with the 

number of persons to be nominated for the office or elected to the 
position). The space for the title of an office, and such direction, 
shall be three-eighths of an inch, and for the name of a candidate 
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or for writing in a name, one-fourth of an inch, in depth. At 
the left of the name of each designated candidate shall be an in- 
closed voting space, three-eighths of an inch in width and approxi- 
mately one-fourth of an inch in depth, bounded above, below and 
to the right by black lines, heavier than those which separate the 
spaces containing the names of candidates. To the left of voting 
spaces which do not adjoin a vertical line dividing two parts^ there 
sh^l be a heavy black vertical line approximately one-eighth of 
an inch in width. No voting spaice shall 'be provided in the space 
for writing in names In such case, the space corresponding to a 
voting space shall be all black. 

5. The titles of public oflBces shall appear in the same con« 
secutive order that they will appear on the general oflScera' ballot. 
The titles of the party positions of delegate or alternate shall 
appear in the following order: delegate, or delegates, to state 
convention; alternate delegate, or delegates, to state convention; 
delegate, or delegates, to judicial district convention; alternate 
delegate, or delegates, to judicial district convention ; except that 
at a spring primary the titles of the following positions shall 
appear, in the following order, after alternate delegates to a state 
convention: district delegate, or delegates, to national convention; 
district alternate delegate, or delegates, to national convention. 
The party positions of committeemen shall appear in the follow- 
ing order: member of state committee; members of counly com- 
mittee. 

6. The names of candidates shall be numbered with arabic 
numerals printed in heavy faced type between the voting space 
and the name of the candidate, beginning with " 1 '' for the first 
candidate named in the first part and continuing in numerical 
order to and including the last candidate named in the last part, 
except that where two or more candidates are to be elected to 
a party position, the names of candidates designated by each 
petition shall be grouped, with a blank space five sixteenths of an 
inch in depth between each group, and each group shall have 
but one number, which shall be printed opposite the approadmate 
center of the group, followed by a bracket embracing the names in 
the group. Where a candidate for nomination for the same pub- 
lic office or for election to the same party position is designated 
by two or more petitions, his name shall be placed upon the ballot 
but once as such candidate. If a candidate for a party position 
to be filled by two or more persons be designated in more than 
one petition his name shall be printed in the group of candidates 
designated by the petition first filed, unless, before the third 
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Tuesday preceding the primary election, he shall, by writing 
signed and duly acknowledged by him and filed with the board 
of elections, specify another group in which his name shall be 
printed. 

7. Spaces for containing names of candidates and for writing 
in names, and intervening spaces, shall be separated by light 
horizontal lines. Names of candidates shall be printed in capital 
letters not less than one-eighth nor more than three-sixteenths 
of an inch in height. 

8. The following illustrations are here given as a guide in 
printing titles, names, nimibers and voting spaces : 




MEMBER OF ASSEMBLY 
(vote for one) 



9 RALPH HUNTER 



10 JOHN SMITH 



11 PATRICK DOYLE 
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MEMBERS OF COUNTY COMMITTEE 
(Tote for two) 



WILLIAM HIG6S 



ji 



MAHT SMITH 



JERRY COLLINS 



T 



HOSEA CLARK 



Derived from § 6S of former Election Law (L. 1909, eh. 2Q), as added by 
'L. 1011, ch. 891V and subsequently amended. 

Ballots under old primary law. — The old prizsaiy lajw made no provision 
for official ballots, differing in this respect from the General Election Law. 
Matter of Hammond, (1907) 56 Misc. 302:, 105 N. Y. S. 589. 

Restriction on duplication of names. — Under the system created by the 
Primary Election Law of 1911 (Laws 1911, ch. 89*1) whereby different pri- 
mary tickets were printed under emblems, it was held' that the provision of 
this section that the name of a csundldate for nomination should be placed 
on the ballot only once wa& unconstitutional, as constituting an unreasonable 
restriction on freedom in voting. Hopper v. Britt, (1912) 204 N. Y. 524, 98 
N. E. 86, affirming 149 App. Div. 94, 133 N. Y. S. 778. This ruling is contrary 
to a previous ruling of the attorney -general. Op. Atty.-Gen. (1911) 682. 
It seems, however, that the question could not arise under the present law, 
which provides for no grouping of candidates except under the names of the 
several offiices to be filled. 

Union label on ballot. — The fact that the ujiion label is printed at the 
bottom of ballots does not invalidate them, the label not being placed thereon 
by the voter for purposes of identification. Matter of Peters, ( 1908) 60 Misc. 
420, 112 N. Y. S. 330. 

Error in numbering names. — The provision as to numbering the names of 
candidates does not invalidate votes on ballots^erroneously numbered, due to 
the impossibility of printing the ballots ^correctly in the short time available. 
Matter of Holtzmann, (1914) 87 Misc. 115, 150 N. Y. S. 270. 

Printing legible on back of ballot. — Voters will not be disrfran<;hised merely 
because the ballots furnished by the board of elections were so printed that 
the impression of a name on the face of a ballot was discernible on the back 
thereof after folding. Matter of Hines, (1910) 141 App. Div. 569, 126 N. Y. 
S. 386, decided when different ballots were used by each faction. 

Lack of uniformity in weight of paper. — In People v. Voorhis, (1904) 45 
Misc. 104, 91 N. Y. S. 595, it was held' that ballots were not invalidated 
because they were printed on paper lighter in weight than that prescribed 
by the custodian of primary elections, where no fraud appeared and it also 
affirmatively appeared that the paper of the prescribed quality became 
exhausted, whereupon, by the direction of the custodian, the lighter paper waa 
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Position of names on baUot. — The original Primary Election Law failed 
to provide as to the position on the ballot in which should be placed candi- 
dates for ^legates and alternates toi the national conventions, and it was held 
tliat as the position of other candidates was fixed, beginning at the top and 
proceeding to the bottom, the only place left for such delegates was at the 
bottom. In re Duell, (1912) 205 N. Y. 7», 98 N. E. 200, reversing 14^ App. 
Div. 690, 134 N. Y. a 75. 

Placing candidates for justices of Supreme Court in one section^— In Burr 
V. Voorhis, (1920) 229 N". Y. 382, 128 N. E. 220, affirming (1920) 192 App. 
IMt. 909, 1182 N. Y. S. 917, it was held that a prospective candidate for jus- 
tice of the Supreme Court, one of nine justices to be elected in and for the 
first judicial district, who would be a candidate to fill a vacancy caused by 
the death of a certain justice, was not entitled to a mandamus directing the 
commissioners of election to receive de&ignations and nominations for the 
offices of justices of the Supreme Ck>urt, each as a separate office, and to 
print the ballots so that the names of the candidates for each such separate 
office should be contained in a separate section. 

Emblems under former statute — Use of party emblem, — It was formerly 
provided by statute, among other things, that the candidates designated by 
the regular committee of a party should have as their emblem the party 
emblem, and the section was held not unconstitutional in this respect. Hop- 
per T. Britt, (1012) 204 N. Y. 524, 98 N. E. 86, affirming 149 App. Div. 94, 
13*3 N. Y. S. 778. Under the restriction as to the use of party emblems, it 
wias held tihat an independent candidate designated under a petition which, aa 
circulated for signatures, bore the emblem of the party, was not entitled to 
have his petition filed. Foley v. Murphy, ( 1912) 77 Misc. 638, 138 N. Y. S. 613. 

Use of emblem of independent 6o<?y.— Under the statute mentioned in the 
above paragraph, prior to its repeal, it was held that a faction placing a 
primary ticket in the field could use the emblem which had theretofore been 
used by an independent body which was not a part of the party, the pro- 
hibition against using the party emblem of any party not applying thereto, 
GchieflfeKn v. Britt, ( 1912) 150 App. Div. 568, 1'36 N. Y. S. 62, affirmed (1912) 
206 N. Y. 672 99 N". E. 11117. 

. Conflicting emblems. — When one petition selected an emblem and appointed 
a committee to fill out the ticket another petition could not select the same 
emblem for candidates not nominated by the first petition. Matter of Com- 
missioners of Elections, (1909) 64 Misc. 620, 120 N". Y. S. 580. It was also 
held that the emblem used by one group of independent candidates could not 
be appropriated by another group, even though the latter were candidates for 
different offices or positions. Matter of Wetmore, (1912) 76 Misc. 627> 137 
N. Y. S. 222. 

§ 109. Public inspection of ballots. Each officer or board 
charged with the duty of providing official ballots for an election 
or primary election shall have sample ballots open to public inspec- 
tion five days before the election for which the^r were prepared 
and the official ballots open to such inspection four days before 
such election, except that the sample ballots for a village election 
or town meeting held at a different time from a general election 
shall be so open to public inspection at least two days before such 
election or meeting and the official ballots at least one day before 
such election or meeting. During the times within which the 
ballots are open for inspection such officer or board shall deliver 
7 



Digitized by 



Google 



98 ELECTION LAW 



il 110, 111 Forms of Ballots, etc. L. 1922, ch. 988 

to eacli voter applying therefor a sample of the ballot which he is 
entitled to vote. 

Deriyed from § 342 of former Klection Law (L. 1909, ch. 22). 

§ 110. Preparation and furnishing of adhesive pasters. If 

a certificate of designation or nomination to fill a vacaacy shall 
lawfully be filed with the board or officer required to furnish 
offijcial ballotd, or the board of elections shall receive from the 
secretary of state a notification of a new designation or nomina- 
tion to fill a vacancy, after the official ballots have been printed, 
and before primary day or election day, the board or officer pro- 
viding the official ballots shall prepare and furnish to the in- 
spectors of election in each election district affected adhesive 
pasters containing the name of the candidate designated or nomi- 
nated to fill the vacancy, with directions for the proper use thereof. 
The pasters shall be of plain white paper, printed in plain black 
ink and in the same kind of type used in printing the names of 
the candidates upon the official ballots, and shall be of a size as 
large as and no longer than the space occupied upon the official 
ballot by the name of the candidate in whose place the candidate 
named upon the paster has been designated or nominated. When- 
ever such pasters are provided, the board or officer furnishing 
them shall certify to the inspectors of election in the election dis- 
trict§ affected by the vacancy the name of the person originally 
designated or nominated, the n.-ame of the person designated in 
the new certificate, the title of the office or party position for 
which the designation or nomination is made, the name of the 
political party to which the committee making the designation or 
nomination belongs, and shall state the number of pasters fur- 
nished, which number shall be equal to the number of official 
ballots furnished for each such district. 

Derived from §§ 52, 137 of former Eleotion Law (L. 1909, ch. 22), § 52 
having been added to such law by L. 1911, ch. 891, and subsequently amended. 

Use of paster balloto. — 'Under a former Primary Election Law (L. 1898, 
ch, 179) which permitted an elector to furnish his own ballot, provided it 
was of proper size, color, etc., it was ruled that the paster ballots, while not 
expressly prohibited, were unnecessary and might cause the ballots thus used 
to be protested as marked for identification. Op. Atty.-Gen. (11898) 22.7. 

§ 111. General provisions as to form and number of return 
blanks. A set of returns of the canvass by inspectors shall con- 
sist of the statements, bound or fastened together, of the vote on 
all offices or questions named on one kind of ballot and shall have 
at the end one certificate to be signed by the inspectors, and clerks 
if any, except that where a city or town election is held with the 
general election and the canvass of all the returns is not made by 
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the county board of canvassers, the board of elections, other than 
in the city of New York, shall prepare the blanks for returns in 
two sets, one of statements as to the votes on city or town offices 
and one of statements as to the votes on the remaining offices on 
the general officers^ ballot, with such certificate at the end of each 
set. The statements relating to number of blank, void and pro- 
tested ballots and to number of excess ballots taken from the box 
shall appear but once on each set of returns and shall precede the 
certificate at the end. All sets of retui-ns, including ballot returns, 
shall be provided in duplicate for each election district. The 
board of elections, however, in its discretion, may provide, at a 
general election in any election district at which an election of 
city or town offices is held therewith, a blank for a third copy of 
the returns, either of votes cast for all offices on the general 
officers^ ballot or only of votes cast for offices other than city or 
town offices. 

Derived from § 334 of former Election Law (L. lOOD, ch. 22). 

Extraneous matter in returns. — Nothing can be included in the returns 
which i& not provided for by the Election Law. People v. Board of Can- 
vassers, (1903) 79 App. Div. 641, 80 N. Y. S. 25. 

Tally sheet as part of returns. — The tally sheets are no part of the returns. 
People v. Board of Canvassers, (1913) 79 App. Div. 514, 80 N. Y. S. 25. 

§ 112. Form of ballot return. The ballot rntum shall bo in 
the following form: 

BALLOT RETURN. 

General Election. County of 

Assembly District 

November, 19 . Election District 

(Name of party if for primary election) 



Total number of Official Ballots for [General Officers] received . . . . 



800 



Number cancelled before delivery to voters. 

Number spoiled and returned by voters 

Number remaining unused 



Number remaining to bo accounted for in the ballot box. 



2 

20 

288 



310 



490 



Number of detached Htulis 

Number of stubs on unused ballots. 



Total. 



N. B. This total must exactly equal the number of ballots received. 



[Repeat the foregoing form for a return of each additional kind of ballot.l 
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STATE OF NEW YORK, 
COUNTY OF 



Vfis.: 



The undersigned, each for himself, does hereby certify that he has actually 
counted the cancelled ballots, and the ballots spoiled and returned by Toters, 
and the detached stubs, and that the foregoing is a correct return of the 
ballots received at the polling place for the election held on the day of 

November, 19 , in the Election District in the 

Assembly District (or town, or ward of the city of , as the case 

may be) in the County of , and of the disposition thereof at 

such election. ' 

[Add lines for signatures, followed by official titles of two election officers, 
being two inspectors or two clerks, as the case may be, required by law to 
make ballot returns in the district for which the blanks are provided.] 

Derived from § 33«5 of former Election Law (L. 1909, ch. 22). 

Checking returns. — This section formerly provided' for a column to contain 
the number of votes cast, and for an entry of the blank and void ballots, which 
together '* must equal the number of ballots voted . . . and if it does not, 
there has been a mistake in the count, and the ballots must be recoimted." 
The provision as to recount was held merely to be a direction to the inspectors 
as to the method of checking their returns, and not authority for a judicial 
recount after an election had closed. Matter of Hearst, (1905) 183 N. Y. 274, 
76 N. E. 2®, reversing 110 App. Div. MO, 90 N. Y. S. 341, and distinguishing 
People T. Way, (1904) 179 N. Y. 174, 71 N. E. 756, which reversed 92 App. 
Div. 82, 86 N. Y. S. 892, and overruling Matter of Stiles, (1902) 69 App. Div. 
689, 75 N. Y. S. 27& 

Conformity of returns to tally sheets. — ^An early case held that the return 
miaxle by inspectors should correspond as to totalsi with the tally sheet and 
if it did not they should be compelled to correct the error. Matter of Stewart, 
(1897) 24 App. Div. 201, 48 N. Y. S. 957, affirmed (1898) 155 N. Y. 545, 50 
N. B. 51. 

§ 113. Form of return of votes for offices or positions, other 
than presidential electors. The official return of votes for offices 
other than presidential electors, and for party positions, shall he 
substantially in the following form with appropriate changes to 
indicate, at a general election, the vote for governor or member 
of assembly of each separate party or independent body by whom 
a candidate therefor was nominated, if nominated by more than 
one party or body: 
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OFFICIAL BETUBN of Votes cast itw General officers]. 

General Election. County of 

..Agsembly District. 

November 19 . Election District. 

(Name of party, if for primary election.) 
Return of votes cast for office of [Governor]. 

Total Number of Ballots Voted: 
Number to be elected to said office: 



Total number of Votes to be canvassed: 



For the office of the candidates named below received the 

number of votes set opposite their respective names. 

[Print here the names of the candidates as they appear on the 
ballot, with six lines in addition for names to be written 
in and if a candidate for governor or member of assembly 
was nominated by more than one political organization, re- 
peat the candidate's name as many times as he was nomi- 
nated, inserting the vote of each party or independent body 
separately.] 



Blank Votes 

Void Votes 

Total. 



[Eepeat the Foregoing form of return for each office, and then print the 
following statements and certificates at the end of the set of returns^ immedi- 
ately after the return for the last office named on the ballot.] 

The number of blank, void and protested ballots was: 
The number of ballots which were taken from the ballot box by the chairman 
as excess ballots and placed with the spoiled and mutilated ballots, was: 



STATE OF NEW YORK, 
COUNTY OF 



Vfis.: 



The undersigned hereby certify, each for himself, that the foregoing 
returns of the ballots cast for the above offices at the election held on the 
day of November, 19 , in the election dis- 

trict in the assembly district (or town, or ward of the city 

of , aa the case may be) in the county of » 

are correct, and that the tally sheets for such offices, to which the clerks have 
affixed their initials, were correctly kept and filled out in accordance witli 
the election law. 

[Add lines for signature of inspectors, and also of clerks in districts hav* 
ing clerks, followed by their official titles.] 

N. B. Apnex tally sheets to two sets of these returns. 

Derived from § aas of former Election Law (L. 1909, ch. 22). 

Controlling part of return. — Formerly inspectors were required) to certify 
a statement of the result, and to attach thereto a sample ballot containing an 
entry of the number cast for each candidate, and it was held that the state- 
ment, and not the ballot, was controlling in determining the result. People 
T. Board of Canvassers, (18»1) 126 N. Y. 392, 2f7 N. E. 792. 
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§ 114. Description of tally sheets except for the office of 
presidential elector. The tally sheets for any election to which 
article eight is applicable, except tally sheets for presidential 
electors, shall be prepared and printed substantially as follows: 

1. The tally sheet for votes on the general officers' or primary 
ballots shall have thereon the printed names of the candidates and 
a place for writing in the names of persons voted for who do noi 
appear on the official ballot; a place for entering tally marks 
opposite each name, which place, on the sheet for votes on the 
general officers' ballot, shall be subdivided, and on the sheet for 
votes on the primary ballot may be subdivided, into blocks of ten 
spaces each; a similar place for entering tally marks for blank 
vote« ; a similar place for entering tally marks for void votes ; t. 
place for entering, respectively, the > total number of tallies for 
each candidate or person, the total number of tallies for blank 
votes and the total number of tallies for void votes ; a place for 
entering the total number of tallies of all kinds, with respect to 
the office or position ; a place at the top, for entering, respectively, 
the total number of ballots cast (including void and blank ballots; 
and the number of persons to be elected or nominated to the office 
or position, and a place for entering the total of such two numbers 
opposite the words " total number of votes to be canvassed " ; an 
appropriate title showing the nature of the tally sheet ; brief in- 
structions as to filling out the sheet. For an election other than 
a primary election, there shall be a separate sheet for each office. 
For a primary election, the same sheet may provide for tallies 
with respect to all the offices and positions of one party, or for 
the tallies for all parties with respect to one office or position, as 
the board of elections may deem most convenient. In the case of 
the tally sheet for lan election other than a primary, or a tally 
sheet for a primary election where the same sheet provides for the 
tallies of all parties with respect to one office or position, the form 
for the inspectors^ returns of the canvass as to the office or position 
may be combined with the tally sheet, in the discretion of th»- 
board of elections or other officer or board which provides thi- 
official ballots ; and in such a case, in the discretion of such board 
or officer, statements and figures which would be identical if the 
returns and tally sheets were separate, need not be duplicated, 
and such board or officer may require results to be written out. 

2. The tally sheet for questions submitted shall be similar to 
the tally sheet for votes cast on the general officer's ballot, with 
suitable modifications. Provision for entering the "number of 
candidates to be elected" shall be omitted; also, in place of the 
names of candidates and persons shall be printed the words *'For 
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(or against, as the case may be) question No. (or other brief 
description)." 

3. The secretary of state shall prepare and transmit to each 
board of elections specimen forms which may be used for the above 
described tally sheets. The secretary of state shall furnish 
sufficient copies of such specimen forms to each board of elections 
so that such board may transmit, and it shall be the duty of such 
board to transmit, one of each kind to the board or officer required 
by law to provide official ballots for a local election within the 
county held at a time other than the general election. Any f onn, 
however, which complies substantially with this section, may be 
used. 

New, but retains substantially the provisions of §§ 79, 338 (subd. 2), and 
339 (subd. 2) of former Election Lraw (L. 1909, ch. 22). 

Tally sheet. — Formerly it was not necessary that votes on questions sub- 
mitted should be entered on a tally sheet. People v. Board of Canvassers, 
(1905) HQ5 App. Div. 1^, 94 N. Y. S. 990, affirmed (1905) 183 N. Y. 5.38^ 
76 N. E. Iill6u 

§ 115. Form of return of votes upon question submitted* 

The return of votes upon constitutional amendments or other 
questions submitted, including town propositions and town appro- 
priations, shall be in all respects like the form for the return of 
votes for officers except in the following particulars : 

(a) At the top of the sheet shall be printed the words " Official 
return of votes cast on (constitutional amendments, questions sub- 
mitted, town propositions, or town appropriations, as the case may 
he):' 

(b) Below the heading, in place of the words, "Eetum of 
\ otes cast for office of ," shall be printed the words, 

' Eetum of votes cast on question number (one) relating to (here 
give brief description)." 

(c) The words "Number to be elected to said office,'' and 
" Total number of votes to be canvassed," shall be omitted. 

(d) In place of the words " For the office of the candi- 
dates named below received the number of votes set opposite their 
respective names," shall be printed the words, "Upon question 
number (one) relating to (here give same description as above 
directed) votes were cast as follows: 

Votes in favor 

Votes against 

(e) The certificate at the end shall be changed to conform to 
the nature of the ballots, substituting amendments, propositionfl 
or questions, as the case may be, for offices. 

Derived from J 339 of former Election Law (L. 1909', ch. 22). 
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^ 116. Forms of return and tally of votes cast for presi- 
dential electors. 

1. Eetum. The official return of votes cast for presidential 
electors shall be in the following form : 



OFHCIAL RETURN Of votes cast for PRESIDENTIAL ELECTORS 

General Election. County of . . 
November 19 . 



. Aasembly District. 
. .Election District. 



Number of ballots voted was: 



Straight Ballots: 

For [Republican] candidates. .......; 

For [Democratic] candidates 

[Print the names of tlie parties in the order 

in which they appear on the ballot.] 

Split BaUots 

Ballots wholly blank (no vote being cast thereon for any candidate) . 
Void Ballots (no vote being coimted thereon for any candidate) 



Total 

N. B. This total must exactly equal the number of ballots voted. 



The candidates named below received the number of votes set opposite their 
respective names: 



[Republican] 
Electors 



NUMBER 

OP 

VOTES 



[Democratic] 
Electors 



NUMBER 

OP 

VOTES 



NAHB 



Candidates not 
on the ballot 

(Write in Names) 



NUMBBB 

OP 

VOTES 



[Print the groups, and also the names in the groups, in the order in which 
they appear on the Ballot.] 



The number of void, protested and wholly blank ballots was: 

The number of ballots taken from the ballot box by the chairman as excess ballots 
and placed with the spoiled and mutilated ballots was: 



STATE OF NEW YORK, 
COUNTY OF 



>8s.: 



The imdersigned hereby certify, each for himself, that the foregoing is a correot 
return of the ballots cast for presidential electors at the election held on the 
day of November, 19 , in the election district in the 

assembly district (or town, or ward of the city of , as the case 

may be) in the coimty of , and that the tally sheet for such 

office, to which the clerks have affixed their initials, was correctly kept and filled 
out in accordance with the election law. 

[Add lines for signatures of inspectors, and also of clerks in districts having derkSi 
foUowed by their official titles] 

17. B, The tally sheets must be attached to two of these retumai 
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ELECTORS 



397 



185 
203 

7 
1 
1 



307 



Ooimty , , , , .•.,...» 

Assembly District, 

' • Election District, 



OTAIi 
OF 
OTBS 


Names op Candidates 
Not on thb Ballot 


Talixt Hbbe Votes 

ON Split Ballots 

As Counted 


Total 

OF 

Votes 


206 
203 


[JOHN DOE] 
[RICHARD ROB] 


/ 
// 


1 

t 




Total of votes cast for candidates not on the ballot. 


8 



Proof of the Tally of Split Votes. 





Number of Votes 


of SDli't vo"tefl f or TTleDiibllcftiil ElGci^ors was* ..«••••• 


10 


of split votes for [Democratic] Electors was 


9 


of votes for candidates not on the ballot was 


3 


of blank votes on the split ballots was 


251 






Total 


2r73 




electors to be elected (39) is 


273 
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2. Tally. The oflS.cial tally of votes cast for presidential elec- 
tors shall 'be in the following form : 

IThe form prescribed hy this section will he found in the pocket in the 
hook of this hook,] * 

Derived from § 337 of former Election Law (L. 1909, ch. 22). 

§ 117. Application for ballots by absentee voters. A quali- 
fied voter who, on the occurrence of any general election, may be 
unavoidably absent from the county of his residence because his 
duties, occupation or- business require him to be elsewhere within 
the United States, may vote as an absentee voter under this chap- 
ter. A qualified voter desiring to vote at such election as an 
absentee voter may mail or deliver to the board of elections, so 
that it shall be received by the board not earlier than the thirtieth 
and not later than the seventeenth day before the general election, 
his affidavit subscribed by him, stating hia name and residence 
address, including the street number, if any, or otherwise a brief 
description thereof; that he is a qualified voter of the election 
district in which he resides ; that he expects in good faith to be 
unavoidably absent from the state or county of his residence on 
the day of the next general election because his duties, occupation 
or business require him to be elsewhere within the United States 
on such day, giving a brief deisoription of the duties, occupation 
or business which requires such absence; the special cir- 
cumstances by which such absence is required, unless such duties^ 
occupation or business are of a nature to require ordinarily 
absence from the state or county or require ordinarily traveling 
beyond the boundaries of the state or county, which shall include 
among others employee in the operation of railroad trains' when 
the run of such employee crosses the boundary of the county, 
commercial traveler, actor, and federal employee having an office 
or position outside of the county, and that the affiant applies in 
good faith for an absentee voter^s ballot or set of ballots, as the 
case may be. If the affiant is not required to register personally, 
the affidavit also may state that fact, that he has not and does not 
expect to register personally and that he requests an enrollment 
blant. Authentication of the signature, authority and official 
character of the officer before whom the affidavit purports to have 
been taken shall not be necessary when the affidavit is taken within 
the state; nor when it is taken without the state before a notary 
public, with seal, if his seal be affixed. 

Derived from !§ 523, 524, 525 of former Election Law (L. 1909, ch. 22), 
as added to that law by L. 1920, ch. 875. 

Construction of former statute on subject. — See Op. Atty.-Gen. (1920) 24 
St. Rep. 127. 
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t ' — — — — • — ■ ■ 

§ 118. Determination upon absentee voters' application for 
ballots; delivery of ballots. 1. Upon receipt of such affidavit 
the board of elections shall determine upon such inquiry as it 
deems proper whether the applicant is a voter legally qualified to 
vote at such election, and if it finds he is not so qualified shall 
reject the application. An affidavit by any officer or employee of 
the board of elections or any police officer, sheriff or deputy sher- 
iff, or a special deputy attorney-general appointed pursuant to the 
executive law, that he viisited the premises claimed by the applicant 
as his residence and that he interrogated an inmate, housedweller, 
keeper, caretaker, owner, proprietor or landlord thereof or therein 
S3 to such applicant's residence therein or thereat, and that he 
was informed by one or more of such persons, naming them, 
that they knew the persons residing upon such premises and that 
the applicant did not reside upon such premises thirty days 
before the election, shall be sufficient authority for a determina- 
tion by the board that the applicant is not entitled to an absentee 
voter's ballot ; but this provision shall not preclude the board from 
making such determination as the result of other inquiry. The 
board may, and if any member thereof shall so require, shall defer 
delivery of the ballot to the applicant until after the last day ot 
registration and until it shall have ascertained that he is duly 
registered. 

2. Except in the case of the occupations specifically enumerated 
in the preceding section, the board shall determine whether the 
duties, occupation or business of the applicant, as set forth in 
his affidavit^ are of a nature ordinarily to require absence from 
the state or county or ordinarily to require traveling beyond the 
boundaries of the state or county, and shall determine, if they are 
found not to be of such a nature, whether the special circum- 
stances, as set forth in the affidavit, are sufficient. 

3. If the board shall find that the applicant is a qualified voter 
of the election district containing his residence as stated in his 
affidavit, and that his affidavit is sufficient, it shall, as soon as 
practicable after it shall have determined his right thereto, deliver 
to him, at the office of the board, or if he shall have so requested 
to a member of his family, or if he shall have so requested shall 
mail to him at an address in the United States designated by him, 
an absentee voter's ballot or set of ballots, and an envelope then*- 
for. If the ballot or ballots are to be sent by mail, such determi- 
nation fiihall be made at a time which will afford an opportunity 
for the transmission and due return of the ballot or ballots in 
the usual course of mail, depending on the location of the mailing 
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address, and which will allow at least one secular day for marking 
the ballot or ballots, making the necessary affidavit and ro-mail- 
ing; but the investigations shall be concluded and determinationa 
made as to all applicants not later than the second Wednesday 
before election. ^ 

4. The board shall keep a record of applications, as tihey are 
received, for absentee voters' ballots, showing the names and resi- 
dences of the applicants, and, as soon as practicable, shall give 
to the chairman of the county committee of each party a complete 
list of all applicants to whom absentee voters' ballots have been 
delivered. 

Derived from § 525 of former Election Law (L. 1909, ch. 22), as added to 
that law by L. 1920, ch. 875. 

§ 119. Ballots for absentee voters; lists of candidates* 1. In 

the city of New York the ballots for absentee voters shaH be, as 
nearly as practicable, in the same form as those to be voted in 
the district of the applicant on election day, except that the stub 
shall be endorsed with the words, printed or stamped, "Absentee 
Voter's Ballot" In such city, if the name of any candidate 
nominated is not shown on the ballot sent, the board of elections 
shall send with the ballot a notice specifying the name of such 
candidate, the office to which and the party or body by which he 
was nominated. 

2. Elsewhere than in the city of New York there shall be one 
form of ballot for the absentee voters residing in each assembly 
district, which shall contain the names of all nominated candi- 
dates, so far as known, to be voted for by all the voteiB of the 
assembly district; but where a city is wholly within an assembly 
district, or an assembly district is partly within and partly out- 
side of a city, if there are any city officers to be elected who may 
be voted for by all the voters of the city, there shall be separate 
ballots for absentee voters of such assembly district residing within 
and outside of the city, respectively, in such manner that the 
ballots for voters residing within the city shall contain the names 
of all nominated candidates, so far as known, to be voted for by 
all the voters of such district and of such city. 

The names of candidates whose names are required to appear 
upon the ballot shall be printed in appropriate sections, with titles 
of offices, section numbers, emblems, voting squares, names of 
parties and political organizations and blank spaces for writing ia 
names of candidates, as provided upon the regular official ballots. 
Following such matter, in as many columns as may be necessary, 
there shaJl be printed the titles, as near as may be, of all offices 
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to be filled at such election^ except offices as to which the names of 
nominated candidates axe required to be printed. The offices 
shall be classified by appropriate descriptions^ such as ward or 
town offices, using appropriate descriptions for other classes, if 
any. The title of each class shall be printed above the titles of 
offices in such class. Below the title of each such office shall 
be a space or spaces for writing in the name or names of the 
person or persons for whom the voter desires to vote. Approxi- 
mately, one-half inch shall be allowed for the title of each class 
of offices and one-half inch space for the title of an office and 
writing in the name of a person as the voter^s choice for such office. 
Except as to the spacing, such offices and titles shall be printed 
substantially as follows : 

Wabld Offioes. 

For supervisor of the ward of the city of (name 

of city to be printed if there is a separate ballot for any ci^ 

(^Bcers). 

•••••••••••••••••••• ••••■ 

For alderman of the ward of the city of (name 

of city to be printed if there is a separate ballot for any dtj 
officers). 

Toww Offices. 

For supervisor of the town of (name of town to be written or 
stamped in by the board). 

For justice of the peace, town of (name of town to be written op 
stamped in by the board). 

Before the delivering or mailing of the ballot to the voter the 
description of the office shall be completed by writing or stamp- 
ing in the* name of the proper town, or number of the ward, op 
otherwise. 

At the head of the ballot shall be printed the following 
instructions: 

INSTRUCTIONS. 

1. Mark only with a pencil having black lead. 

2. To vote for a candidate whose name is printed on this 
ballot, make a single cross X mark in a blank square to the right 
of an emblem opposite his name. 

8. To vote for a person whose name is not printed on this 
ballot write his name on a blank line under the names of candi- 
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dates> or under the title of the office if the names of any candidatOB 
for that office are not printed. In such case^ consult the list of 
candidates to see how many persons are to be elected to such 
pfBoe. 

4. Any other mark or any erasure on this ballot is unlawful 

The ballot for electors of president and vice-president of the 
United SH;ates shall be separate and in the same form as the ballot 
for such electors to be voted by other voters. 

The separate ballot or ballots upon constitutional amendments, 
propositions or questions^ to be sent to absentee voters shall be in 
the same form as such ballots to be voted by other voters. 

On the back of such ballots for absentee voters shall be printed 
the words " Official Ballot, Absentee Voters," followed by a word 
or words generally descriptive of the ballot, such as ^* General 
Officers," *^ Presidential Electors," " Constitutional Amendments 
and Propositions." 

If the names of any candidates nominated in any county for 
whom any absentee voter may vote are not printed upon the ballot 
sent to absentee voters, the board of elections shall print a list, 
classified by assembly districts, of the names of all such candi- 
dates not so shown, nominated in the county, specifying the titles 
of the offices for which and the names of the parties or bodies by 
which they were non*inated, and shaU send one such list to eveiy 
absentee voter to whom it is sending a ballot so incomplete. 

Derived from *§§ 527, 528 of former Election Law (L. 1909, ch. 22) ^ at 
added to that law by L. 1920, ch. 875. 

§• 120. Envelopes for absentee voters' ballots. The board 
of elections shall furnish with each absentee voter^s ballot an 
envelopa On one side of the envelope shall be printed: 

"OFFICIAL BALLOT, ABSENTEE VOTER^ 

for 
GENERAL ELECTION, NOVEMBER ....,19.. 

Name of voter 

Residence (street and number if any) 

County of assembly district 

(if the counly contain more than one.) 

City (or town) of 

Ward 

Election district 



(Signature of absentee voter.)'* 

/Google 
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The date of the election, name of the county, number of as- 
sembly district, if any, and name of a city, if there be a separate 
ballot for city voters, shall be printed, and the name of voter, 
residence, name of town, number of ward and election district 
shall be written or stamped in by the board. 

On the reverse side of such envelope shall be printed the fol- 
lowing oath : 

" OATH OF ABSENTEE VOTER 

I do swear (or affirm) that I will have been a citizen of the 
United States for ninety days and will be at least twenty-one 

years of age on the day of , 19 . ., 

being the date of the next general election ; that I will have been' 
an i^abitant of the state of New York for one year next preced- 
ing the election and for four months preceding such election a 

resident of the county of and am a qualified 

voter residing at (street and number, if 

any) in the city or town of ; that I wUl be 

unavoidably absent from the state or county of my residence be- 
cause of duties, occupation or business which require me to be 
elsewhere in the United States on the day of election ; that I have 
not qualified nor do I intend to vote elsewhere than as set forth 
on the reverse side of this envelope ; that I have not received or 
offered, do not expect to receive, have not paid, offered or promised 
to pay, contributed, offered or promised to contribute to another, 
to be paid or used, any money or other valuable thing, as a com- 
pensation or reward for the giving or withholding of a vote at this 
election, and have not made any promise to influence the giving or 
withholding of any such vote; that I have not made or become 
directly or indirectly interested in any bet or wager depending 
upon the result of this election; and that I have not been con- 
victed of bribery or any infamous crime, or, if so convicted, that 
I have been pardoned and restored to all the rights of a citizen. 



Voter must sign here, and notary public, or other officer 
authorized by law to administer an oath, must administer and 
attest the oath. 

Subscribed and sworn to before me, this 

day of (here insert the daxe) 

at ./. 



Notary Public. 
County of , state of . . . 
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The envelope shall be gummed, ready for sealing, and shall have 
printed thereon, on the side opposite the oath, instructions as to 
the duties of the voter after the marking of the ballot, which 
instructions shall include a specific direction stating that the 
envelope must reach the office of the board of elections not later 
than noon of the Friday before election day in order that his vote 
may be canvassed. 

Derived from § 520 of former Election Law (L. 1909, ch. 22), as added to 
that law by L. 1920, ch. 875. 

§ 121. Enrollment blanks for absentee voters whose regis- 
tration is not personal. If a voter who applies for an absentee 
voter's ballot is not required to roister personally, and he shall 
have included in his application for a ballot a request for an 
enrollment blank, the board of elections shall furnish to him with 
his ballot an enrollment blank, in the form prescribed by section 
one hundred and seventy-two, except that in place of the miatter 
preceding the words *' that I am in general sympathy,^* there shall 

be substituted the words "I, , an 

applicant for an absentee voter's ballot, hereby declare." Separate 
printed forms for each town -and election district shall not be 
printed. The board shall write in on the blank sent the name of 
the county, town and number of the election district. 
New. 

j§ 122. Method of voting by absentee voter. The absentee 
voter, at any place within or without the state, but within the 
United States, may mark an official ballot provided for in this 
article, as follows : Where the office is one under whose title the 
names of any candidate are printed, he may vote for a candidate 
or person for such office in the mianner prescribed for voting the 
regular offi'cial ballot. To vote for a person or persons for any other 
office, if he is lawfully entitled to vote for a person for that office, 
the voter may write in the blank space beneath the title of the 
office the name or names of the person or persons for whom he 
desires to vote, not exceeding the number to be elected to that 
office. He shall also jBll the necessary blank spaces to complete 
the title of the office, if the board of elections has omitted to do 
so. He shall make no mark or writing whatsoever upon the ballot, 
except as above prescribed, and shall see that it bears no such 
mark or writing. He shall make no mark or writing whatsoever 
on the outside of the ballot. A voter whose registration was not 
required to be personal and who did not enroll on a day of regis- 
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tration and who received with, his ballot an enrollment blank may 
mark such blank in the manner provided for marking a regular 
enrollment blank. After marking the ballot or ballots, and the 
enrollment blank if any, he shall fold each such ballot or blank 
and enclose them in the envelope and seal the envelope. He shall 
then take and subscribe the oath on the envelope,, with blanks 
properly filled in. The envelope, containing the ballot or ballots, 
shall then be mailed or delivered to the board of elections of the 
county or city of his residence. 

Derived from § 530 of former Election La/w (L. 1909, ch. 22), as added to 
that law hy L. 1920, ch. 875. 

§ 123. Preservation of ballots; judicial or legislative exam- 
ination. Except as hereinafter provided, padtages of protested, 
void and wholly blank ballots, packages of unused ballots and all 
absentee voters' envelopes, if any, opened or unopened, shall be 
preserved inviolate for six months after the election. Except as 
hereinafter provided, boxes containing voted ballots shall be pre- 
served inviolate for six months; after the election, or until one 
week before the next election occurring within six months, if such 
boxes are needed for use at such next election and if the officer 
or board in charge of such voted ballots is required by law to fur- 
nish ballot boxes therefor. Provided, however, that ballot boxes 
and such packages may be opened, and their contents and the 
absentee voters' envelopes may be examined, upon the order of 
any court or justice of competent jurisdiction. Boxes containing 
ballots voted, at a general or special election, for the office of 
member of the senate or assembly, packages of void, protested and 
wholly blank ballots, unopened absentee voters* envelopes and the 
packages of unused ballots, in connection with such election, also 
may be opened, and their contents and such envelopes also may 
be examined, by direction qf a committee of the senate or assembly 
to investigate and report on contested elections of members of the 
legislature. Unless otherwise ordered or directed by such a court, 
justice or committee, such boxes shall be opened and their contents 
and such packages and envelopes shall be destroyed, at the expira- 
tion of the period during which they are required by the provi- 
sions of this section to be preserved, except that instead of beinir 
destroyed, they may be sold and the proceeds paid over in the 
manner provided with respect to the sale of books, records and 
papers pertaining to an election. 

Derived from §§ 374iand SS of former Election Law (L. 1900, ch. 22). 
Void and protested Ixillota at town meeting.- see TowN Law, § 04. 
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Scope generally of section. — Of the former section it wa« said that it was 
broad enough in its terms to entitle any candidate, voted for at the time of 
a general election, to an examination as of right in a proper case of any bal- 
lots upon which his name lawfully appeared as that of a candidate, whether 
the validity of the election was in controversy or not. Matter of Quinn, 
( 1917) 220 K Y. 623, 115 N. B. 442, affirming 175 App. Div. 6»1, 166 N. Y. S. 
867. 

History of provision. — "The provision for the preservation of the ballots 
is not new in this state. In 1872 an Act was passed requiring it to be done 
in the city of Brooklyn." Hearst v. Woelper, (1905) 183 N. Y. E74, 76 N. B. 
28. But in People v. Livingston, (187^) 79 N. Y. 2.79, that act was declared 
to be exceptional and to be " a departure from the long established policy 
of the state." It was further declared that since 1787 the various election 
laws requested the ballots to be destroyed immediately after the canvass was 
completed. 

Sealing ballot booces. — L. 1892, ch. 575, § 12, required the inspectors to 
" securely seal ** the ballot boxes, and deliver them to the board of canvassero. 
Section IS required that the boxes should be *' securely sealed up " by the 
canvassers. It was held that the ballots were admissible in evidence though 
the only sealing of the boxes was done by the inspectors and consisted merely 
of sealing the apertures through which the ballots were inserted. People v. 
Livingston, (1879) 79 N. Y. 279, reversing 18 Hun 5». 

In Matter of Norton, (1012) 152 App. Dlv. 628, 137 N. Y. S. 376, reversing 
75 Misc. 180, 134 N. Y. S. 1030, it was held that the failure of the inspedbors 
to seal the ballot box and deliver it to the proper custodian did not invalidate 
the election. 

Preservation of ballots containing constitutional questions or propositiong. 
— The provision as to preservation of ballots applies, it seems, to constitu- 
tional questions or propositions submitted. People v. Parmellee, (1898) 22 
Misc. 3S0, 50 N". Y. S. 45L 

Custody of ballots.-^ " Upon siuffident grounds, if such arise, showing that 
the ballots are in jeopardy, their existence exposed to interference or loss, 
or that the ballot boxes are liable to be tampered with or destroyed, the court, 
if satisfied thereof, might well be called upon to make an order to insure their 
preservation beyond peradventure," but where no such facts are shown the 
court should be slow in interfering with the custody of the proper officer, 
or providing for a guard for the boxes. People v. McClellan, (1907) 52 Misc. 
614, 103 N. Y. S. S27, affirmed 118 App. Div. 177, 103 N. Y. S. 146, affirmed 
(1907) 188 N. Y. 618 mem. 

Right to examine ballots. — Under the statute as it formerly read it was 
said: " The object of the preservation of the ballots and the granting of the 
power to the court to order an examination of them would seem to be that 
it furnishes a further check upon the perpetration of fraud by local boards of 
canvassers. It accomplishes this necessarily, because the canvassers know 
that for six monthe after the canvass the evidence of how the people voted 
is to be preserved in such form that it may be used not only to deprive 
possibly the intended beneficiary of the fruit of his office, bat also that it 
may be used against the cejivassers in criminal proceedings. • • . The evi- 
dence thus preserved is the best and most conclufirive in proceedings in the 
nature of quo warranto to try the title to public office, a proceeding formerly 
embarrassed by the fact that the ballots had been destroyed. . . . This sec- 
tion is not intended to confer upon a judge the power to capriciously order 
ballot boxes to be opened and examined, nor will it be so construed by the 
courts. The power is conferred to the end that it may be used in judicial 
proceedings pending or about to be commenced." People v. Way, (1904) 179 
N. Y. 174, 71 N. E. 756, reversing 92 App. Hiv. 82, 86 N. Y. S. 892, quoted 
with approval in People v. McClellan, (1906) 1^1 N. Y. 341, 84 N. E. 68, 

8 
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reversing (1008) 124 App. Div. 215, 108 N. Y. S. 7«5. To like effect see 
Matter of Hearet, (1905) 110 App. Div. 346, 96 N. Y. S. 34f\, reversed on 
other grounds (1905) 1S3 N. Y. 274; Matter of Election, etc., (1896) 18 Miec, 
391, 43 K Y. S. 710. 

Under the statute as it formerly read evidence of fraud or other miscon- 
duct was not essential to be shown to procure an order for the examination 
of the contents of a ballot box. People v. MlcClellan, (1908) 191 N. Y. 341, 
84 K E. 6S, reversing 124 App. Div. 215, 108 N. Y. S. 7«5. It wa© also held 
that an examination of protested and void ballots should not be withheld 
because no proceeding was pending to contest the title to an office, where such 
a proceeding might 4S>ub6equently' be brought, and that the court should be 
liberals in permitting an inspection of ballots. Matter of Van Cott, (1901) 34 
Misc. 411, 69 N". Y. S. 934. But in Matter of Ulrich, (1910) 67 Misc. 196, 122 
N. Y. S. 601, it was held that where no proceeding for a recount was pending 
or about to be brought, and the time to take action under section 381 had 
expired, the court would not order an examination of the Allots in ballot 
boxes, especially where the proceedings were a mere " fishing excursion." 

A candidate for the office of town clerk who was defeated at the biennial 
town election is entitled to an examination of the ballote under this section, 
which gives to any candidate the right to an examination in person, or by 
authorized agents, of any ballots upon which his name lawfully appeared 
as a candidate, if his moving affidavits disclose facts which entitle him to 
such examination. But where the time set for such inspection has expired 
during a contest as to the right of such inspection, the opposing candidate 
shoijld be given another sufficient notice of the proposed inspection. Matter 
of Quinn, (1916) 175 App. Div. 681, 160 N. Y. S. 867, affirmed (1917) 220 
N. Y. 623, 115 N. K 442. 

A proper case for inspection is shown where the margin of difference 
between the votes for two leading candidiates is but a fraction of one per 
cent of the total vote, and the petitioner indicates an intention to conteet 
the title to office if his information as to errors in the count is borne out 
by an inspection of the ballots. Matter of Whitman, (1918) 185 App. Diy. 
228, 173 K Y. S. 158, affirming (1918) 105 M3sc 74> 173 N. Y. S. 516, and 
aiffirmed (191i8) 225 N. Y. 21 121 N. K 485. 

Section 88 of the former Election Law left nothing to the discretion of the 
court, and upon the claim of one who was a candidate for office at a primary 
election, that a recoimt would show that a majority of the votes were cast for 
him, he was entitled as of right to such examination. The ballots were 
required to be preserved for thirty days for that purposfe, and an application 
made before the expiration of the time limit had to be granted. Matter of 
Bhish, (19117) 101 Misc. 319, 167 K Y. a 598. 

Time of examination^ — Upon an application under the statute as it for- 
merly read for an order permitting examination of ballots cast at a general 
election and fixing the time therefor, it was held that the court might prop- 
erly consider facts relating to the canvass of the vote and determine that it 
was proper, under the circumstances, that the examination should not take 
place until after the canvass of all votes was completed. Matter of "Whitman, 
No. 2, (1918) 225 N. Y. 21, 121 N. E. 485, affirming (1918) 185 App. Div. 
228, 173 N. Y. S. 1^. 

Examination of voting machines. — Under a former provision that "any 
candidate shall be entitled as of right to an examination in person or by 
authorized agents of any ballots upon which his name lawfully appeared aft 
that of a candidate ; but the court shall prescribe such conditions as of notice 
to other candidates or otherwise as it shall deem necessary and proper," 
it was held that the court might order, at the instance of a candidate, an 
examination of the voting machines used at an election. And the fact that, 
upon the return of an order to show cause why sudi an investigf^tipii sh^d 
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not be had, the opposing candidate presented papers tending to prove that 
the machines had been tampered with, did not prevent the investigation 
from being made, as such possible tampering went to the value of the evidence 
and not to the right to obtain it. Hatter of Thomas, (1916) 92 Misc. 483, 
IM N. T. S. 4a 

Provisions of order for examinationj — It was held that an ordi&r entered 
upon an application made by a candidate for public office under the statute 
as it formerly read shauld- provide for the examination of ballots after the 
secretary of state had issued the certificate of election, and in the city of 
Kew York should be under the eupervisdon of the board of elections at such 
places as it might designate. The inspection of the ballots should proceed 
on the day following the issuance of the certificate of election. The order 
should also provide that petitioner file a stipulation in writing to pay all 
the expenses incurred by the board of elections, or upon its demand deposit 
a sum in cash for like purpose, with leave to the board to apply to the court 
for such further deposit as may be necessary. The order did not hav6 to 
provide that the petitioner give notice to every candidate, whose name was 
printed on any ballot, of the day, hour and place when the inspection was 
to be had. Matter of Whitman, (1018) 105 Misc. 74, 173 N. Y. S. 610, 
affirmed (1918) 1185 App. Div. 228, 173 ^. Y. S. 168, which was affirmed 
(1918) 225 N. Y. 21, 121 N". E. 4^85. 

Vacation of or^er for preservation of ballots beyond six months* period. — 
Where, imder orckr of court, ballots have been preserved in the ballot boxes 
after the six months' period* prescribed in the statute, the boxes are not 
needed for any approaching election, and the ballots may be necessary to be 
used as evidence in contemplated Itegal proceedings, the order for the preser- * 
vation of the ballots should not be vacated, at least on motion of one of the 
candidates at the election. Matter of Hearst, (1907) 117 App. Div. 240, 102 
N. Y. S. 4.7. 

Secount or recanvass. — While the court might, under the statute as it for- 
merly read, upon the application of one who was a candid^ate for office at 
the election permit a ballot box to be opened and the baUote upon which the ' 
name of the applicant candidate lawfully appeared to be examined, the 
authority therein conferred was limited to an examination of the ballots. 
Jurisdiction was not granted to direct a recount or recanvass of such ballots. 
People V. Freisch, (r915) 215 N. Y. 350, 109 N. E. 517, distinguishing People 
V. Beam, (1907) 188 N. Y. 266, 80 N. E. 921. See also Matter of Hearst, 
(1905) 183 N". Y. 274, 76 N. E. 28, reversing 110 App. Div. 346, 96 N. Y. a 
34; People v. Way, (1904) 179 N. Y. 174, 71 N. E. 756; People v. Douglass, 
(1911) 1142 App. Div. 224, 126 N. Y. S. 908; Matter of Elections, etc., (1896) 
Ifi Misc. 391, 43 K Y. S. 710. 

In Matter of Tompkins, (1897) 23 App. Div. 224, 48 N. Y. S. 737, an order 
for a recount issued by a •County Court was reversed as not authorized by 
the statute as it formerly read but without prejudice to appropriate proceed- 
ings. Referring to the statute as it formerly read, the court said : " It con- 
chides with this direction in regard to such voted ballots, which is the pro- 
vision relied upon as conferring jurisdiction upon the County Court to recount 
the vote for overseer of the iKx>r in the case at bar: * They shall be pre- 
served inviolate for six months after such election, and may be opened and 
their contents examined- upon the order of the Supreme Court or a justice 
thereof, or a county judge of such county, and at the expiration of such time 
the ballots may be disposed of in the di^sicretion of the officer or board having 
charge of them.* In our opinion this provision is merely intended to prescribe 
what tribunal or officers might direct the opening and examination of the 
voted ballots, in case such opening and examination were necessary and appro- 
priate in any judicial proceeding which might be instituted relating to the 
election. It does not assume to authorize anything more; and we cannot , 
resort to implication to introduce a grant of authority to a court which is 
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not even mentioned therein to judicially investigate the manner in which the 
right of suffrage has been exercised." 

Expenses. — The petitioner should not be required to pay the expenses 
incurred by the candidate apparently elected. Matter of Whitman, (1918) 
185 App. Div. 228, 17d N. Y. & 158w 

§ 124. Preservation and disposal of boolcs, records and 
papers. Except as otherwise provided in this section or this 
chapter^ all petitions, certificates, objections or papers filed or 
deposited with a board or officer before an election or primary 
and relating to designations or nominations, and all registers, 
books> statements, returns or papers so filed or deposited after a 
registration, enrollment, election or primary at which they were 
used or to which they relate, not including, however, the voted, 
unused, protested, void or wholly blank ballots, shall be preserved 
by such board or officer for at least two years after the receipt 
thereof and until the determination of any action or proceeding 
touching the same or in which they are ordered to be preserve<l 
pending the action or proceeding. At the expiration of such time, 
they may be either destroyed or sold. Provided, however, that 
the following shall not be destroyed or sold but shall be preserved, 
as part of the records of such board or officer, until otherwise pro- 
vided by law, to wit: poll-books, if any, containing signatures of 
voters ; one register, in the office of the board of elections, for each 
election district where registration is not required to be personal, 
which contains names of the parties with which the voters enroll, 
unless there be in such office a printed pamphlet list of enrolled 
voters ; registers containing signatures of voters made on a day of 
registration or general election; card lists, if any, of registered 
voters; identification statements for r^stration day; the original 
statements of results made by the state board of canvassers or a 
county or city board of canvassers; any original record specifying 
the name of a person declared to have been elected to a publio 
offica 

Upon the sale of any property authorized by this section to be 
destroyed or sold, the proceeds shall be paid over as follows : If 
sold by the board of elections, the proceeds shall be paid into the 
county treasury, or, in the city of New York, into the city treasury. 
If spld by the clerk of a city, town or village, the proceeds shall 
be paid to its fiscal officer for its benefit. Proceeds of the sale of 
any such property in the office of the secretary of state shall be 
paid over as provided by law with respect to other state moneys 
in the hands of a state officer. 

Derived from SS 86, 201 and 382 of former Election Law (L. 1909, ch. 22). 
PreBervation of registers containing signatures made at general election is 
new; also preservation of one register for town districts containing names 
of political parties. 
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ARTICLE 6. 
Designation and Nomination of OANDrDATEb. 

Section 130. Application of article. 

181. Parly nominations. 

182. Conventions. 

188. First nominations by a new party. 

184. Designation by petition of candidates at primary 

election. 

185. Form of designating petition. 

136. Rnles concerning designating petitions. 

187. Independent nominations. 

188. Declination of designation or nomination. 

189. Filling vacancies in designations and nominations. 

140. Times for filing petitions and certificates and for 

bolding conventions. 

141. Places for filing petitions and certificates; record; 

notices to candidates^ 

142. Objections to petitions or certificates of designation 

or nomination; notice of determination. 
148. Special provisions affecting unofficial primaries in 

cities, and town and village caucuses. 
144. Certain persons not eligible for nomination. 

§ 180. Application of article. Nominations of candidates 
for election to public offidfe, to be voted for by official ballot^ are 
governed by this article, but this article shall not repeal nor affect 
the provisions of a statute, general or local, prescribing a par- 
ticular method of making nominations of candidates for certain 
school or city offices. 

§ 181. Party nominations. 1. Party nominations of candi- 
dates for the office of elector of president and vice-president of 
the United States, one for each congressional district and two 
at large, shall be made by the state committee. 

2. Party nominations of candidates for any other office to be 
filled by the voters of the entire state shall be made by state con- 
vention, except that a party, by rule adopted at a state convention 
preceding a general election in an even numbered year, may pro- 
vide that its nominations of candidates for any such office to be 
filled in an odd-numbered year may be made by its state committee. 
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3. Party nominations of candidates for the oflSce of justice of 
the supreme court shall be made by judicial district convention. 

4. Party nominations of candidates for city offices to be filled 
at a regular city election held at a time other than that of a gen- 
eral election shall be made directly by enrolled party voters at 
unofficial primaries. 

5. Party nominations of candidates for town and village offices, 
in any county, fi^hall be made in the manner prescribed by the 
rules of the county committee, heretofore or hereafter adopted, 
except that party nominations for village offices, or for town 
offices to be filled at a time other than that of a general election, 
shall not be made at the primary elections. In the absence or 
until the adoption of such a rule, nomihations for such offices may 
be made in accordance with the existing practice in the county. 
If a rule of the county committee provide that party candidates 
for town offices, in any town or towns of the county, to be filled at 
the time of general election, shall be nominated at the fall primary 
preceding the election, such rule shall not apply to nor affect a fall 
primary occurring less than sixty days after a certified copy of the 
rule shall have been filed with the board of elections. After the 
filing of such a copy of a rule heretofore or hereafter adopted, the 
rule shall continue in force until a certified copy of a rule revoking 
the same shall have been filed with such board at least sixty days 
before a subsequent fall primary preceding an election for filling 
such offices. 

6. Party nominations for an office to be filled at a special elec- 
tion shall be made in the manner prescribed by the rules of the 
party. 

7. A party nomination of a candidate for election to fill a 
vacancy, occurring after the fifth Tuesday preceding the fall 
primary, in an elective office required to be filled at the next gen- 
eral election, if it be an office for which party nominations might 
otherwise be made at a fall primary or by a convention of dele- 
gates chosen at such a primary, shall be filled, after the day of 
such primary, by a majority vote of a quorum of the state com- 
mittee, if the vacancy occur in an office to be filled by all the 
voters of the state, and otherwise by a majority of a quorum of 
the members of the county committee or committees last elected 
in the political subdivision in which such vacancy is to be filled 
or by such other committee as the rules of the party may provide. 

8. Party nominations of candidates for all offices to be filled at 
a general election, except as above provided, shall be made at the 
preceding fall primary. 



Digitized by 



Google 



ELECTION LAW 119 



L. 1922, ch. 588 Designation and domination of Candidates § 131 

9. Certificates of such nominations^ made otherwise than at a 
fall primary, shall contain the name of the party which the body 
making the nomination represents, the title of the oflBce for which 
each person is nominated, the name and residence of each snch 
person, and if in a city, the street number of such residence and 
Ids place of business, if any, may name the committee, if any, 
appointed to fill vacancies in the nominations, and shall be signed 
by the presiding oflScer and a secretary of the body mfJ^ing the 
nomination, and appended to the certificate shall be their affidavit 
that they were such officers and that the statements in such cer- 
tificate are true. When a nomination is made by a committee 
other than one composed of members of a state committee or a 
county committee, a certified copy of the rule or resolution consti- 
tuting such committee, shall, if a copy thereof shall not have 
been filed previously, be attached to the certificate. 

The provisions of this section are subject to the provisions of 
this article relating to nominations to fill vacancies in nominations 
and nominations by a new party. 

Derived from §§ 45, 54 and dl' of former Election Law (L. 1909, ch. 22), 
§ 91 being added to that law by L. 1911, cb. 891. 

Nomination of presidential electors. — For an early opinion of the attorney- 
general's office see Op. Atty.-Gen. (1916) 9 St. Dept. Rep. 87. 

Nominations for town officers. — Kules adopted by the county committee, 
prescribing the manner in which nominations for town officers shall be made, 
are controlling throughout the county and are not subject to alteration or 
modification by the town committee. Where upon appeal in a proceeding 
to have a town primary election declared illegal and void and a new primary 
election held the record discloses that individuals nominated at such primary 
were thereafter elected at the general election and are performing the duties 
of the officee to which they have been declared elected, but are not parties 
to the proceeding, the question presented is academic and the appeal will be 
dismissed. Matter of Scott, (1920) 228 N. Y. 566, 126 N. E. 717, dismissing 
appeal from order in (1919) 189 App. Div. 926, 180 N. Y. S. 952. 

Nominations for village officers. — Under the former Election Law the 
attorney-general ruled that nominations for village officers could not be made 
by a general caucus representing no political party. Op. Atty.-Gen. (1911) 
220. 

A certificate of nomination of candidates! for village officers was held invalid 
where the caucus at which the nominations were made was not held in pur- 
suance of a call issued by the party authorities, and was not authorized by 
them. Matter oi Freund, (1907) 53 Misc. 364, 103 N. Y. S. 420. 

Right to nominate as dependent on votes of party at preceding election. — 
For authorities construing former statutes see Matter of Ward, (1902) 36 
Misc. 727, 74 K Y. S». 403i, affirmed 69 App. Biv. 615, 75 N. Y. S. 1134; 
Matter of Freund, (1907) 6^ Misfc. 3i54, 103 N. Y. S. 420; Op. Atty.-Gen. 
(1907) 277. 

Conclusiveness of certificate. — Where no objections were filed to a certifi- 
cate of nomination which was in apparent conformity with the provisions of 
the law, the countv clerk was bound to recognize the person named as the 
regular nominee. In re CJowie, (1890) 25 Abb. N. Cas. 456, 11 N. Y. S. 838. 



Digitized by 



Google 



120 ELECTION LAW 



(132 Besignation and Kominatioa of Candidates L. 1922, ch.. 588 

§ 182. Conventions. 1. A state or judicial district convention 
shall be constituted by the election at the preceding fall primary, 
from each assembly district, of delegates and of any alternate 
delegates provided for by party rules. The number of delegates 
and alternates, if any, from each district shall be determined, by 
party rules, but the number of delegates from each assembly dis- 
trict shall be substantially in accordance with the ratio which the 
nxmiber of votes cast for the party candidate for governor at the 
last preceding general state election in such unit bears to the total 
vote cast at such election for such candidate in the entire state, 
and the number of alternates from any assembly district shall 
not exceed the number of delegates therefrom. If, by reason of a 
change in the boundaries of assembly districts after an election of 
governor, the exact vote at such election in the territory consti- 
tuting an altered district is not ascertainable, such vote, for the 
purposes of this section, shall be estimated. The delegates cer- 
tified or adjudicated to have been elected as such, in the manner 
provided in this chapter, shall be conclusively entitled to their 
seats, rights and votes as delegates to such convention. When a 
duly elected delegate does not attend the convention, his place 
shall be taken by one of the certified alternates, if any, to be sub- 
stituted in his place, in the order iii which the name of such 
alternate appears upon the certified list, and if no alternates shall 
have been elected or if no alternates appear at such convention, 
then the delegates present from the same assembly district shall 
select a person to fill the vacancy. 

2. The time, subject to the provisions of section one hundred 
and forty, and the place of meeting of .a state convention shall 
be fixed by the state committee and the time and place of meeting 
of a judicial district committee shall be fixed by a committee 
appointed pursuant to the rules of the state committee. The room 
designated for the meeting place of a convention shall have ample 
seating capacity for all delegates and alternates. Every conven- . 
tion shall be called to order by the chairman of the committee 
with whom the call originates or by a person designated in writini; 
for that purpose by such chairman, or, if he fails to make such 
designation, then by a person designated in such manner as the 
rules of the party shall prescribe. Such chairman or person 
designated shall have the custody of the roll of the convention 
until it shall have been organized. No such convention shall pro- 
ceed to the election of a temporary chairman or transact any 
business until the time fixed for the opening thereof nor until a 
majority of the delegates or respective alternates named in the 
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official roll shall be present. The roll call upon the election of 
temporary chairman shall not be delayed more than one hour 
after the time specified in the call for the opening of the con- 
vention, provided a majority of the delegates, including alternates 
sufficient to make up such majority by substitution, are present. 
The person who calls the convention to order shall exercise no 
other function than that of calling the official roll of the delegates 
upon the vote for temporary chairman and declaring the result 
thereof. 

3. The temporary chairman shall be chosen upon a call of the 
official roll. The committees of the convention shall be appointed 
by the convention, or by the temporary chairman, as the conven- 
tion may order. Unless the convention shall otherwise order, the 
permanent chairman shall be chosen on roll call. When the vote 
of such convention is taken upon the nomination of candidate^ 
for public office, the roll of the delegates shall be called and each 
delegate when his name is called shall arise in his place and an- 
nounce his choice, except that the chairman of a delegation from 
any assembly district may, unless a member of such delegation 
objects, announce the vote of such delegation. The convention 
may appoint a committee to nominate candidates to fill vacancies 
in nominations made by the convention and caused by the death, 
declination or disqualification of a candidate. The permanent 
officers shall keep the records of the convention. 

4. Within seventy-two hours after adjournment, the minutes 
of the convention, duly certified by the chairman and secretary, 
shall be filed with the secretary of state, except that the minutes 
of a judicial district convention in the first judicial district shall 
be filed with the board of elections of the city of New York. 

Derived from §§ 110, 111, US, 113 of former Election Law (L. 100ft, ch. 22), 
as added to that law by L. 1921, ch. 479, § 14. 

Time of holding convention. — Formerly it was held that even though the 
Primary Law was not controlling as to the time of holding a convention, 
yet when delegates to that convention were to be chosen by a convention made 
up in part of delegates elected under the Primary Law the date of the former 
convention must necessarily be postponed until after the primary. Op. Atty.- 
Gen. (19081) 519; Op. Atty.-Gen. (1906) ^20. 

Call of convention. — Where an adjourned meeting of a convention had been 
called by a person authorized <by the eecretary, at the direction of the chair- 
man, and had made a nomination for an office, it was held that the secretary 
could not subsequently, of his own motion, call another meeting at which an 
effective nomination might be made. People v. Board of PoHoe, (1894) 10 
Misc. 98, aU K Y. S. 112. 

Regularity of convention. — What constituted regularity of a nominating 
convention depended, under the system which obtained prior to Ix, 1896, 
ch. 909, § 56, on the usages of the party, and not upon any rules or regula- 
tions which might have seemed just and proper to ooorta and judges. Matter 
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of Redmond, (1893) 5 Misc. 369, 25 N". Y. S. 3S1. As «aid in Matter of 
Fairchild, (1897) 151 K Y. 359, 45 N. E. 943': "It is much more proper 
that questions which relate to the regularity of conventions, to the nomina- 
tion of candidlites, and the constitution of committees should be determined 
by the regularly constituted party authorities, than to have every question 
relating to a caucus, convention or nomination determined by the courts, and 
thus, in effect, compel them to make party nominations and regulate the 
detail of jMirty procedlure instead of having them controlled by party 
authorities." 

Power of convention to decide as between factions. — Where, prior to 
L. 1896, ch. 909, § 56, a majority of the convention duly decided upon the 
admission of one set of delegates and upon the exclusion of another set from 
the same district, it was held that a nomination made by a convention called 
by the faction whose delegates were excluded was invalid as against the 
nomination made by the regular convention. Matter of Redmond, ( 1893) 5 
Misc. 369, 25 N. Y. S. 381; In re Pollard, (1893) 25 N. Y. & 385. tSee also 
Fernbacher v. Roosevelt, (1895) 90 Hun 441, 35 N. Y. S. 898* But under 
L. 1896, ch. 909, § 56, the rule was otherwise. As said by Herrick, J., in 
Matter of Heacock, (1896) 18 Misc. 311, 41 N. Y. S. 161: "While the deci- 
sion of the supreme political authority of a party may be conclusive, as a 
general rule, as to which of two well-defined organizations of the same party 
is the regular organization, I do not think that the rule holds good when 
determining the regularity of nominations claiming to be made under the 
auspices of the same party organization, as in this case. It seems to me, 
too, that the word faction as used in the election laws refers to different 
political organizations of the same party, and not to contending members 
of the same organization who are engaged in the sfupport of different candi- 
dates who are seeking or claiming the nomination to office from the same 
organization, as in this case." 

Qualification of delegates. — • Under the former system the action of the 
inspectors of election in certifying the names of delegates to an assembly 
district convention, and the right of the delegates so certified to their seats, 
were held not subject to question in proceedings for temporary organization. 
French V. Roosevelt, (1896) 18 Misc. 307, 41 K Y. S. 1080. 

Regularity of convention as dependent on roll call. — In French v. Roose- 
velt, (1896) 18 Misc. 307, 41 N. Y. S. 1080, it was held that where the tem- 
porary chairman of a convention refused to call the roll of certified members 
on the election of temporary chairman and put the question to a viva voce 
vote, another -convention held in the same hall upon a roll call, in which a 
majority of the delegates participated, was entitled to be considered to be the 
regular convention. 

Time of nomination. — It has been held that a convention cannot nominate 
after the time fixed for filing certificates of nomination has expired, the pro- 
visions as to time being mandatory. Matter of Halpin, (1905) 108 App. Div.i 
271, 95 N. Y. S. 611. 

Failure to nominate owing to deadlock. — Where a party convention regu- 
larly called failed, owing to a deadlock, to nominate a candidate for the office 
of state senator, the chairman of the county general committee of the party, 
pursuant to a rule or regulation adopted to provide for the contingency of a 
primary convention having failed to act, might call a joint meeting of the 
members of the county general committee of the assembly districts compris- 
ing the diiatrict affected, and of the executive committee of the general 
county committee, and this joint meeting might nominate a candidate for the 
office. Matter of Kehoe, (1904) 45 Misc. 13^, 91 N". Y. S. 889, affirmed 97 
App. Div. 637, 90 N. Y. S. 1102, appeal dismissed (1904) 180 N. Y. 619, 72 
N. E. 1144. 
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Right of convention to rescind action. — In Matter of Nash, (1901) 36 
Misc. 113, 72 N. Y. S. 1057, it was held that a convention might, before its 
final adjournment, revoke a nomination and make another and different one. 

Reconvening to fill vacanciesj — While this section was in force it was held 
that the committee named by a convention to fill vacancies possessed the sole 
power to fill them, and that the convention, having once adjourned, could not 
reconvene and make another nomination. Matter of Greene, (1907) 12:1 App.. 
Div. 693, 106 N. Y. S. 425. 

§ 133. First nominations by a new party. When an inde- 
pendent body shall have become a party .at a general election, 
nominations of such party for all oflSces to be filled at the first 
general election thereafter, and at any election held prior to 
such firsr general election, may be made in such maimer as the 
rules of such party may provide. A certificate of such nomina- 
tions, containing the title of the ofiice for which each person 
is nominated, the name and residence of each such person, a repre- 
sentation of the device or emblem selected to designate and dis- 
tinguish the candidates of such party, and, if in a city, the street 
number of the residence of each such candidate and his place of 
business, if any, shall be signed by the chairman and secretary 
of the body making such nominations. If such certificate shall 
not show such an emblem, an emblem shall be selected for such 
party in the manner prescribed for an independent body. The 
certificate may appoint a committee to fill vacancies. No board 
or ofiicer shall receive for filing any such certificate of nomination 
unless a copy of the rules of such party, describing the rule- 
making body, also shall have been filed in its or his office. If 
there be any question or conflict relating to the rules or to the 
rule-making body, rules which a majority of the candidates of such 
party for offices to be filled by all the voters of the state, nominated 
by independent certificate and voted for at the general election 
at which it became a party, shall certify to have been duly adopted 
by a convention, committee or body thereto authorized, describing 
it, shall be controlling. 

Derived from § 54ra of former Election Law (L. 1909, ch. 22), as added by 
L. 1^1, ch. 64, § 2>. 

Nomination by new party. — Under an earlier statute it was held that the 
" county committee " referred to in the provision for the nomination of candi- 
dates for town, village, or school district offices was not restricted to a 
county committee elected in the manner provided for by the Election Law, 
but included the party committee of a new party which had never had an 
election of committeemen. To construe the section otherwise would render it 
unconstitutional. People v. O'Connell, (1913) 155 App. Div. 428, 140 N. Y. S. 
140. 
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§ 134. Designation by petition of candidates at primary 
election. The designation of a candidate for party nomination 
at a primary election or for election to party position thereat shall 
be by petition. 

Derived from { 40 of former Election Law (L. 1909, eh, 22), aa added hy 
L. 1913, ch. 820, and subeequently amended. 

Misconduct in relation to designation petitions: see Peitai« Law, § 760-a. 

Defects in nomination papers: see M L. R. A. 7'54 note. 

Desisnation by committee. — This section formerly permitted designations 
for delegates to conventions by the committee of the political subdivision con- 
stituting the unit of representation of the convention. Op. Atty.-Gen. (1911) 
679. 

§ 135. Form of designating petition. A designating petition 
shall be in substantially the following form: 

I, the undersigned, do hereby state that I am a duly enrolled 

voter of the party and entitled to vote at the next 

primary election of such party, that my place of residence is truly 
stated opposite my signature hereto and that I intend to support 
at the ensuing primary and I do hereby designate the following 
named person (or persons) as a candidate (or as candidates) for 
nomination by such parly for public office (or public offices) or 
for election to the party position (or party positions) of such party 

to be voted for at the primary election to be held on the 

day of , 19. ., as hereinafter specified. 

Name of Public office or Place of Place of 

candidate party position residence busineM 



I do hereby appoint (heie insert the names and addresses of at 
least three persons, all of whom shall be enrolled voters of said 
party) as a committee to fill vacancies in accordance with the pro- 
visions of the election law. 

In witness whereof, I have hereunto set my hand the day and 
year placed opposite my signature. 

^^ „ ^_, ., Blectioa district. 

Date Name of signer Residence town or ward 
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STATE OF NEW YORK, 
County op 



; h-' 



On this day of , in the year , 

before me personally came (here shall be inserted the names of 
all the voters appearing and making oath before said oflScer), to 
me personally known, who, being by me duly sworn, each for him- 
self or herself said that the foregoing statement made and sub- 
scribed by him or her, was true. 

(Signature and ofiScial title of officer authorized to take 
affidavits.) 

The petition also may be authenticated, as to all the signatures 
upon a separate sheet, by appending at the bottom of such sheet 
an affidavit of a witness, who is a duly qualified voter of the state, 
as to the subscription thereof, substantially as follows : 



STATE OF NEW TOEK 
County of 



.. ., J 



(name of witness), being duly sworn, says: 

T am a duly qualified voter of the state of New York and reside 

at in the of (fill in 

residence) in such state. I know each of the voters whose names 
are subscribed to the albove sheet of the foregoing petition con- 
taining (fill in number) signatures and each of 

them subscribed the same in my presence and upon so subscribing 
declared to me that the foregoing statement, made and subscribed 
by him or her, was true. 

Sworn to before me, this 

day of , 192.. 

Signature of witness. 

Official title of officer. 

Appended to the petition and filed therewith, shall be the af- 
fidavit of one of the signers to the petition, or of a member of the 
committee to fill vacancies, that he communicated personally or by 
mail or by telephone or telegraph, as the case may be with the 
person designated for the office or party position and that such 
person then expressly consented to be designated for such office 
or position; and such an affidavit shall be so appended and filed 
as to each candidate named in the petition. 

Derived from § 4>6 of former Election Law (L. 190&, ch. 22), as added by 
L. 1911, ch. SOU, and subsequently amended. See also { 123 of the same law. 

Contents of petition.— A petition is defective when it fails to state the time 
of holding the primary election, the ward or county committee for which a 
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candidate is designated, th^ place of residence of the candidate or of the 
signers, and the certificate of acknowledgment does not contain the names 
of the signers. Matter of King, (1913) 155 App. Div. 720, 140 N. Y. S. 914 
( not stating that all of above are requisite ) . 

Where a petition is defective, and the time to file it has expired, the court 
has no power to correct it. Matter of King, (ISIS) 166 App. Div. 720, 140 
N. Y. S. 914. 

"Acknowledgment." — The term ** acknowledgment," as used in section 48 
of the former Election Law, was not used in the same sense as in sections lO 
and 11 of. the Greneral Construction Law. Matter of Travis, (1918) 184 App. 
Div. 605, 171 N. Y. 9. 1052, affirmed (1918) 224 N. Y. 59S, 121 N. E. 804. 
Motion to amend remittitur granted, (1'919) 226 N. Y. 558 mem. 

Notary's certificate. — • The requirement of this section as to a notary's cer- 
tificate was referred to in Matter of Board of Elections, (1912) 76 Misc. 33, 
134 N". Y. S. 639. A petition containing an unsigned notary's certificate of 
acknowledgment is defective on its face. Matter of Swarthout, (1912) 76 
Misc. 24, 1-36 N. Y. S. 243. 

Who may act as subscribing witness -* necessity of certificate of good 
character. — ^A candidate for the nomination for alderman may act as sub- 
scrilbing witness to the signers of his own petition. Where he acts as 
subscribing witness to the signatures of qualified voters the certificate of 
"good character" required to be signed by the candidate or committee on 
vacancies when signatures to a petition for nomination are acknowledged by 
a subscrilbing witness is unnecessary. Matter of Bassett, (1919)' 108 Misc. 
461, 177 N. Y. S. 738. 

Registration of subscribing witness, — Where the signatures of certain 
qualified voters to a petition for nomination were challenged solely on the 
ground that the subscribing witness was not registered in 1917 and 1918, but 
there- is y nothing to justify a finding that the statement in his affidavit, 
which copiplies in every respect with, the statute, that he was registered in 
both years is not true, an application to have the petition declared invalid 
will be denied. Matter of Bassett, (1919) 108 Misc. 461, 177 N. Y. S. 738. 

In Matter of Gallo, (1'919) 108 Misc. 459, 177 N. Y. S. 732, it was held 
that where a petition of a candidate in a primary contained more than the 
requisite number of signatures, it was unneceasary to consider the objection 
that the soldier who witnessed the signatures was not registered in the two 
preceding years. 

§ 136. Rules concertiitig designating petitions. 1. A desig- 
nating petition may designate candidates for nomination for one 
or more puMic offices or for election to one or more party positions, 
or both, but designations, petitions for which are required to be 
filed in different offices, may not be united in the same petition. 
All papers signed and authenticated as provided in this article 
' for the^ purpose of designating the same candidate for nomination 
for the same public office or party position, when bound together 
arid offered* for filing, shall >3 deemed to constitute one petition 
in- respect of such candidate. 

2. A petition must be signed by not less than three per centum, 
as dBtermined by the preceding enrollment, of the enrolled voter a 
of thfe'party residing within the political unit in which the office 
or position is to be voted for, provided, however, that for the fol- 
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lowing public oflSces the number of signatures need not exceed the 
following limits: for any oflBce to be filled by all the voters of 
the city of New York, one thousand five hundred signatures; for 
any office to be filled by all the voters of any other city of the 
first class or of any county or borough containing more than two 
hundred and fifty thousand inhabitants according to the last pre- 
ceding federal or state enumeration, one thousand signatures; for 
any office to be filled by all the voters of any county or borough 
containing more than twenty-five thousand and not more than two 
hundred and fifty thousand inhabitants, according to such enu- 
meration, or of any city of the second class or of any municipal 
court district in the city of New York or of any congressional 
or senatorial district, five hundred signatures ; for any office to ha 
filled by all the voters of any other county, or of any city of the 
third class, or of any assembly district, or of any aldermanic 
district in the city of Xew York, two hundred and fifty signatures ; 
for any office to be filled by the voters of any political subdivision 
contained within another political subdivision, not to exceed tho 
number of signatures required for the larger subdivision; anil 
for any office to be filled by the voters of a political subdivisior 
containing more, than one assembly district, county or other 
political subdivision not to exceed the aggregate of the signatures 
required for the subdivisions or parts of subdivisions so contained. 
The number of signatures on a petition to designate a candidato 
or candidates for the position of delegate or alternate to a stat ; 
or judicial district convention or member of the state committee 
need not exceed the number required for a petition for member 
of assembly, and to designate a candidate or candidates for the 
position of district delegate to a national party convention need 
not exceed the number required for a petition for representative 
in congress. 

3. If an enrolled voter shall sign any petition or petitions desig- 
nating a greater number of candidates for public office or party 
position than the number of persons to be elected thereto his sipia- 
tures, if they bear the same date, shall not be counted upon auv 
petition, and if they bear different dates shall be counted in thf 
order of their priority of date, for only so many designees as thore 
are persons to be elected. 

4. A sijornature made earlier than eleven weeks bnforo t>i? pri- 
mary election shall not be counted. 

T>erived from J 4® of former Election Law (L. 1009, ch. 22). 

Number of signers. — The requirement of this section as to the number of 
signers neceaeary to make up the reoiiired percentage (as it formclv was 
fixed) was stated in Matter of Swarthout, (IWS) 76 Misc. 24, 136 N. Y. S. 

24a 
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Enrolled voters. — ^A resolution of a county committee providing that 
nominations of delegates for an unofficial state convention in 1920 should 
be made in the same manner as candidates for party positions were designated 
under the Election Law, should not make reference to the enrolment of 1916 
as the proper enrolment to be used in determining who were entitled to sign 
the required petition. The enrolment of 1919 was the proper enrolment. 
People V. Livingston, (1920) 180 N. Y. a 111. 

§ 137. Independent nominations. 1. Independent nomina- 
tions for public oflB.ce may be made by a petition, which petition 
shall be substantially in the following form: 

I, the undersigned, do hereby state, that I am a duly qualified 
voter of the political unit for which a nomination for public office 
is hereby made, that my place of residence is "truly stated opposite 
my signature hereto and that I intend to support at the ensuing 
election, and I do hereby nominate the following named person 
(or persons) as a candidate (or as candidates) for nomination for 
public office (or public offices) to be voted for at the election to bo 

held on the day of ; 19 • -^ ^^^ ttat I select 

the name (fill in not more than five words) as the name of the 
independent body making the nomination (or nominations) and 
(fill in emblem), as the emblem of such body. 

Name of Place of Place of 

candidate Public office residence Dasmess 



I do hereby appoint (here insert the name and addresses of at 
least three persons, all of whom shall be voters) as a committee 
to fill vacancies in accordance with the provisions of the election 
law. 

In witness whereof I have hereunto set my hand the day and 
year placed opposite my signature. 

Election district. 
Date Name of signer Residence town or ward 



2. The petition shall be verified by the signers, or authenticated 
by witness, in the manner provided in section one hundred and 
thirty-five, in respect of a designating petition. 
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3. The emblem! fiihown upon sucli petition shall conform to the 
requirements of eection twenty, relating to a party emblem. If 
8iich a petition shall not show an emiblem, the officer or board in 
whose office the petition is filed shall select an emblem to distin- 
guish the candidates nominated thereby, except that if snch peti- 
tion be for the nomination of a candidate or candidates to be 
voted for by the voters of the entire state, the secretary of state 
shall select an emblem to distinguish the candidates of the inde- 
pendent body named in the petition, throughout the state. 

4. An independent nominating petition for candidates to be 
voted for by all the voters of the state must be signed by at least 
twelve thousand voters, of whom at least fifty shall reside in each 
county of the state, the counties of Fulton and Hamilton to bo 
considered as one county. Such a petition for a village office 
must be signed by voters numbering five per centum of the number 
of voters at the last regular village election. Sug^ a petition for 
the nomination of candidates for an office to be filled by the voters 
of any other political unit must be signed by voters numbering 
five per centxim of the total number of votes cast for governor at 
the last gubernatorial election in such unit; but not more thaa 
three thousand signatures shall be required upon any such petition 
for any office to be filled in any political subdivision of the state, 
and not more than one thousand five hundred signatures upon any 
such petition for any office to be filled in any county or portion 
thereof. The name of a person signing such a petition for an elec- * 
tion for which voters are required to be registered shall not be 
counted unless such person shall, on one of the days of registration, 
in such year, be registered as a qualified voter. If the name of a 
person who has signed such a petition appear upon another petition 
nominating the same or a different person for the same office, it 
shall not be counted on either petition. 

DerivBd from f§ 1'22, 123 of former Election Taw (L. lOOQ-, ch. 22). 
Misconduct in relation to petition of nomination.: see Penal Law, § 780. 

/. General canaiderationa, 

II. Qtialification of aignera, 

hi: Forms and sufficiency of petition. 

IV. Sufficiency of signatures. 

V. Fraudulent signatures. 

VI. Acknowledgment. 

VII. Authenticating witnesses. 

I. General Considerations 
Power of legislature to preclude independent nominations. — The legislature 
could not, under the constitution, deny the right to make independent nomina- 
tions and confine nominations to those by political parties. Burke v. Terry, 
(iO-ll) 20a N. Y. 2»a, 96 N. K 9»1. 
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Constitutionality of section of former Election Law. — ,Sectuni 122 of the 
former Election Law from wliicli this section was in .part derived was con- 
sidered in its general application to the state not so unfair and tmreason* 
ahle as to 1)6 unconetitutional. In re Bichards, (1917) 221 N. Y. 684, 117 
N. E. 615, affirming (1917) 179 App. Div. 823, 167 N. Y. S. 152. 

General constniction.-^''The provisionsi of the election law in reference 
to certificates of nomination by independent bodies should be liberally con- 
strued so as to promote and not to hinder the independence of voters at 
public elections." Matter of Independence League Nominations, (1906) 61 
Misc. 486, IIOO N. Y. S. 760; Matter of McCIosky, (18^7) 21 Misc. 365, 47 
N. Y. S. 294; Matter of Adams, (1897) 21 Misc. 306, 47 N. Y. S. 543. 

Independent nomination by party. — Under section 57 of the Election Law 
of 1896^, it was* ruled that where an independent body polled over 10,000 votes 
for governor it thereupon became a political party, under section 3^ and could 
thereafter nominate only as a party and not as an independent body. Op. 
Atty.-Gen. (1907) 270. But in Matter of Has/brouck, (1912) 77 Misc. 677, 
137 N. Y. S..1008, it was held that after the authorities of the National Pro- 
gressive party had failed to nominate a candidate for justice of the Supreme 
Court, electors* of such party might make such a nomination by petition. 

"Political unit." — A municipal court district in the borough of Brooklyn, 
is a political subdivision for the purposes of this section. In re Richards, 
(1917) 221 N. Y. 684, 117 N. E. 616, affirming (1917) 170 App. Div. 82^, 
167 N. Y. S. 152; Greenwald v. Boyle, (1017) 221 N. Y. 688, 117 N. E. 1068, 
affirming (lOlfT) 179 App. Div. 672, 167 N. Y. S'. 154. 

An aldermanic district less than a ward was held included in a former 
statutory provision for " independent nominations of candidates for public 
office to ibe voted for only by the electors of a town, or a ward of a city." 
People V. Voorhees, (1901) 168 N. Y. 367, 61 N. E. 283-, affirming 65 App, 
Div. 11, 72 N. Y. S. 293. 

II. Qualification of Signeks 

Registration of signer. — The requirement that the signer of a petition 
shall be a registered voter is not imcons'titutional. People v. Smith, (1912) 
206 N. Y. 2131, 90 Ni. E. 568, modifying 152 App. Div. 514, 137 N. Y. S. 387; 
Matter of McGrath, (1910) 180 App. Div. 140, 178 N. Y. S. 231; Matter of 
Murphy, (1910) 180 App. Div. 135, 178 N. Y. -S. 236. And while it is un- 
necessary, in order to qualify a signer, that he shall have been registered, 
if the time for registration has not expired, yet where thereafter the time 
expires and he has not registered his name cannot be counted. People v. 
Britt, (1011) 146 App. Div. 68.3, 131 N. Y. S. 455. "A person signing an 
independent certificate of nomination should be counted if he registers in 
such year either before or after signing such certificate." People v. Smith, 
(1912) 206 N. Y. 231^ 00 N. E. 568, modifying 152 App. Div. 514, 1137 
N. Y. S. 387. Before express provision was made on the subject it was 
held that an unregistered voter who signed a petition before the time to 
register had expired was a competent signer, but that one who signed after 
the time had expired was not. Matter of Horan, (1905) 108 App. Div. 269, 
96 N. Y. S. 607. 

Where the registration period has not expired the court should entertain 
the nominee's application to have his name printed on the official ballot and 
pass on the validity and sufficiency of the nomination petition, leaving only 
the question regarding the registration of the signers of the petition. 
Matter of Murphy, (1910) 180 App. Div. 135, 178 N. Y. S. 236. 
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Enrollment as disqualifying signer. — ^A former requirement tliat in case 
a candidate named by an independent certificate of nomination be at the time 
of filing such certificate or afterwards a candidate of a political party for the 
aame office, no person who is an enrolled member of such political party shall 
be counted', was held not an unreasonable provision. People v. Smith, ( 1912 ) 
206 N. Y. 23<1, 99' N. E. 6©8, modifying 152 App. Div. 514, 1137 N. Y. S. 387. 

Participation in primary as disqualifying signer. — > Under the former pri- 
mary system it was held that a person participating in a caucus and voting 
for a Candidate or for delegates to a convention could* not thereafter sign a 
petition designating a candidate for the same office, or for an office a candi- 
date for which was nominated at the convention of delegates voted for. 
Matter of -Commissioner of Elections, (1909) 64 Mi-ac. ©20, 120 K Y. S. 680. 
But thi& rule referred to regularly called primaries which, tinder the law, 
liad the right to make party nominations', and/ not to a so-called caucus which 
was nothing more than a conference or agreement between voters. Op. Atty.- 
Gen. (1911) 270. 

Proof as to residence of signer. — *' "When it appears on the face of the certifi- 
cate that the ]>lace of residence, as stated and sworn to by the subscriber, is 
outside the district for which the nomination i& made, it is the duty of the 
conunissioner to reject such names, and extrinsic evidence will not be received 
to establish that such electors reside in the district. The certificate must 
show on its face that it is subscribed by the requisite number of resident 
electors, and if it is defective in this respect the certificate is invalid. The 
commissioner of elections and the court may take notice of the boundaries of 
election districts and of the location of street numbers in regard thereto, or 
may receive evidence that the places of residence as given are outside the 
district for which the nomination is made." Matter of Independence League 
Nominations, (1906) 61 Misc. 486, 100 N. Y. S. 760. But see Matter of Com- 
missioners, ( 1909 ) 64 Misc. 624, holding that the fact that a certain number 
on a named street, partly within and partly without a district, given by a 
signer as his residence, is without the boundaries of the district, must be 
proved, and> judicial notice thereof cannot be taken. 

Signing seyeral petitions for same office. — Under thi<s) section one who has 
once joined in nominating a candidate is disqualified to join in nominating 
another for the same office at the same election. Matter of Smith, (190d) 41 
Misc. 501; 85 N. Y. S. 14. Formerly it was held that, where the same 
person signed two different petitions, practical convenience required that the 
signature on the petition ^rst filed should be recognized, and not those on the 
one that appeared to have been verified first. Matter of Commissioners of 
Elections, (1909') 64 Misc. «20, 120 N. Y. 3. 580. But eee Op. Atty.-Cen. 
(1911) 248, maintaining that one last signed should be rejected. 

Where the same name and address appears on two different petitions there 
is a presumption that the signatures represent the same person. Matter of 
Commissioner of Elections, (1909) 64 Misc. 620, 120 N. Y. S. 580. 

Duty of filing officer. — The filing officer should not pass upon the qualifi- 
cation of signers of a petition, regular on its face, unless a question is 
raised and affidavits filed, but where objection is made he may consider 
extraneous evidence. Op. Atty.-Gen. (1904) 270. 

JII. FoBM AND Sufficiency of Petition 

Separate petitions for same candidate. — The required number of signa- 
tures may be made up by filing several ^separate petitions. Matter of Poole, 
(1905) 108 App. Div. SOI, 95 N. Y. S. 1155; Matter of Independence League 
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Nominations, (IQOfli) 51) Misc. 4S&, 100 N. Y. S. 760; Matter of Fitzgerald, 
(1906) 61 Misc. 401, 100 N. Y. S. 763; Matter of Farrell, (1906) 51 Misc. 493, 
100 N. Y. S. 7541. 

Single petition for several candidates. — A petition may nominate candi- 
dates for more than one office where the electors making it are qualified 
to make a petition for the nomination of all of the candidates mentioned 
therein. Thus, for example, a congressman may 'be nominated by petitions 
which severally include a nomination for members of assembly signed in each 
instance by electors qualified to vote for the assemblyman named, the candi- 
date for member of assembly being different in the various districts, while 
that of congressman is the same. In re Independent Nominations, (1906) 186 
N. Y. 266, 70 N. E. 708, reversing Matter of Bennet, (1906) 116 App. Div. 138, 
102 N. Y. S. 3!&3* But there cannot be combined in one petition nominationr 
for two officers where all the signers are not qualified to vote for both offices, 
the territory not being coterminous. Op. Atty.-Gen. (1906) 283. 

Failure to designate office. — Where a member of assembly is the only officer 
to be elected from an assembly district, a certificate headed with the 
meml)fer of the assembly district is not wholly void in failing to name the 
office for which the candid'ate is nominated, 'but is defective merely. Matter 
of Independence League Nominations, (1906) 51 Misc. 486, 100 N. Y. S. 760. 

Heading on separate sheets. — Where a petition is composed of several 
sheets fastened together by metal fasteners, the whole is but one " paper," and 
the heading required to appear on the petition *'and each separate paper 
thereof " need be printed only at the head of the first sheet. Matter of Bulger, 
(1905) 46 Misc. 684, 97 N. Y. S. 232. 

Recital of section number. — ^A petition purporting to be in pursuance of 
the former section number of this section is, it «eems, valid. Op. Atty.-Gen. 
(1909) 328. 

Use of name of independent body. — The fact that the party authorities of 
an independent body are opposed to a candidate named for an office for which 
the body has not named a candidate does not defeat a petition filed by mem- 
bers of such body. Matter of O'Brien, (1912) 152 App. I>iv. 856, 1>37 N. Y. S. 
718, 1106, affirming 77 Misc. 677, IW N. Y. S. 1008, affirmed (1912) 206 
N. Y. 694 mem., holding that a petition of nomination of a candidate for 
justice of the Supreme Court, as representing an independent body, regular 
on its face and being the first and only petition filed as representing such 
body, the signers declaring themselves members of that body, entitled the 
candidate to be considered as the nominee of the body. 

Use of name of organized party. — Under a statute providing that the name 
selected by independent voters should " not include the name of any organized 
political party" it was held that where an independent certificate selected 
a name which included the name of an organized political party, it was void 
and not entitled to be filed. Matter of iCarr, (1904) 94 App. Div. 493, 88 
N. Y. S. 107. In the case of In re Social Democratic Party, (1O05) 182 
N. Y. 442, 76 N. B. 415, it was held that the prohibition against adopting a 
name which should include the name of any organized political party was 
violated by adopting the name "Social Democratic Party," there being a 
party by the name of "Democratic Party." So, an independent certificate 
selecting the name " Independent Democratic Party " was held invalid as 
including the name of the " Democratic Party," an organized political party. 
Matter of Carr, (1904) 94 App. Div. 493, 88 N. Y. S. 107. And the name 
"Independent Republican Party" was heldi not open to selection by an 
independent body, there being a "Republican Party." Matter of Smith, 
(1903) 41 Misc. 501, 85 N. Y. S. 14. 

Precedence in right to name as between several petitions. — The petition 
first filed under a certain name is entitled to preference where both are 
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filed by the same independent body. Whether the electors who joined in the 
first certificate, or those who made the eecond certificate, were the same 
** independent body," presents a question of fact as to which the decisdon of 
the lower court is conclusive on the Court of Appeals. Matter of Independent 
Nominations, (1606) ISft N. Y. 2-616, 79« N. E. 7"0». 

Right to name and emblem. — When a body of voters meets for the purpose 
of organizing an independent ticket and a committee haa been appointed which 
adopts an emblem and a name, and subsequently files petitions naming a can- 
didate for the head of the ticket, and a committee haa been appointed to take 
charge of the canvass and nominations, the name and emblem adopted by 
such committee and the persons representing them are to be considered as 
belonging to that political* movement. It becomes a question of good faith 
as to whether or no |)articular persons nominated* for. the ticket are in sym- 
pathy with the movement. Thus, -those nominated by those in sympathy 
with the movement should be recogniized by the board of elections. Matter of 
Folks, (1909«) l'34f App. Div. 376, lia N. Y. ®. 71, affirmed (1909) 196 N. Y. 
540r mem. 

Where a number of independent electors adapted an emblem and the party 
name of " Square Deal Party" and nominated a candidate for mayor of the 
city of Syracu8€7 and a committee representing them was chosen to fill out 
the remainder of the ticket, it was held* that the regular Kepublican candidate 
for assemblyman could not procure a petition nominating him for the assembly 
as an independent candidate under the name and emblem of the '' Square Deal 
Party," without the consent of such conunittee, and, by filing the petition first, 
acquire the right to have his name on the ticket under ouch party name and 
emblem. Matter of Commissioner of Elections, (1909*) 64' Misc. 620, 120 
N. Y. S. 680. Electors, in several districts who are in general sympathy with 
the nominator® of the city, county and borough candidates have a right to 
nominate by petition district candidates, and to adopt the same name and 
emblem as that chosen by nominators of the general candidates. All electors 
who hold the same general political views as the city, county and 'borough 
candidates have a right to use the same name and emblem for district candi- . 
dates. Where district nominations are made by two different nominators, both 
claiming to be in general sympathy with the city, county and borough candi- 
dates, the views of a committee appointed at a mass meeting to nominate the 
city, county and borough candidates are entitled to great weight on the ques- 
tion as to which of the district nominees are in sympathy with the general 
ticket. Neither the board of elections nor the court can interfere with the 
use of a name and emblem selected by an independent party in its petition 
of nomination, unless some reason is shown why the name or emblem should 
not be used, or unless eome other party has a prior right thereto. Matter of 
Wechsler, (1909) 134, App. I>iv. 378, 119- N. Y; S. 79. 

Use of same name and emblem for several petitions. — Where an inde- 
pendent body has procured to -be filed a petition of nomination of candidates 
for some offices, electors in sympathy with the body may file a certificate of 
nomination of candidates for other offices under the same name and emblem. 
Matter of Wechsler, (1909') Il3i4 App. Div. 378, 119 N. Y. S. 79. To the same 
eflTect is Matter of Wise, (1905) 108 App. Div. 62, 95 N. Y. S. 8431. 

Alteration after execution. — Where a petition is changed after execution 
by placing a paster over the name of a candidate, thereby making the peti- 
tion purport to nominate another person, it cannot be deemed a valid nomina- 
tion of the person over whose name the paster is* placed, nor as valid lor the 
purpose of permitting the committee therein named to name a candidate. 
Matter of Shook, (1912) 78 Misc. 89, 13i7 N. Y. S. 834. 

Number of signers. — ^A former statute which prescribed a definite number 
as distinguished from a percentage of signers was held unconstitutional 
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because of the excessivenesft of the number required in the oase of county 
officers, or members of assembly, all requirements in excess of fire hundred 
signers in such cases being held unreasonable. People v. Smith, (1912) 206' 
N. Y. 231, 09- N. E. 568, modifying 152 App. Div. 514, 137 N. Y. S. 3»7; People 
V. Britt, (Iftie) 206 ISP. Y. 246, 99 N". E. 573. When the number of ertgners was 
specified a supendsory district in a city was held to (be so similar to town 
offices that the same number of signers was required. Op. Atty.-Gen. (1003) 
4139. Formerly one hundred signers were required in case of a petition to 
nominate a candidate for a ward officer, and thds requirement was held not 
unreasonable. Hatter of Independent Certificate, (1912) 78 Misc. 87, 137 
N. Y. S. 96a 

Where a certificate offered' for filing did not contain the signature of fifty 
electors in one of the counties of the state, as required by a former statute, 
it was held that the secretary of state might refuse to file the same. Matter 
of McDonald, (1S98) 25 Misc. 80, 54 N. Y. S. 690. 

Where an aldermanic district was coterminous with an assembly district it 
was held that the same number of signers should be required to nominate a 
candidate for alderman as was required in the case of an assemblyman. 
Matter of Gulotta, (1905) 108 App. Biv. 278, 95 N. Y. S. 616; Matter of 
Fagan, (1897) 21 Misc. 4031, 47 K Y. S. 288. 

Effect of receipt and filing of petition. — While the powers and duties 
of a board of elections are ministerial only, jurisdictional defects are not 
waived by the receipt and filing of a petition of independent nomination; 
and if the petition be not substantially in the form and executed and 
authenticated in the manner required by law, it is inralid and remains in- 
valid, although it may have been received' and filed by the board. Matter of 
Murphy, (1919) 189 App. Div. 135, 178 N". Y. S. 236. 

Confiicting certificates. — ^''When there is a contest as to two certificates 
signed by different nominators, the preference of the committee in charge of 
the general ticket should have great weight in determining who shall be candi- 
dates in the same column. To hold that a certificate first filed with the board 
' of elections nominating candidates of another party who are in opposition 
to the general ticket on which they desire to be placed must be adopted 
merely because it was first filed would violate the spirit of the Election Law 
and the system thereby created." Matter of Folks, (1909) 134 App^ Div. 376, 
119 N". Y. S. 71, affirmed (1909) 196 N". Y. 640 mem. 

IV. Sufficiency of Signatures. 

•Duplication of signatures. — Where the same name and address appear more 
than once on a petition, *' the presumption is that the several signatures repre- 
sent but one person and but one should be counted." Matter of Commissioner 
of Elections, (1909) 64 Misc. 620, 120 N. Y. S. 580. 

Illegible signature. — Wholly undecipherable and illegible signatures should 
be rejected, but reference may be had to the notary's certificate to aid in 
deciphering signatures. ** Illiterate electors should sign by mark, properly 
authenticated, and not by an absolutely unintelligible scrawl." Matter of 
Independence League Nominations, (1906) 61 Misc. 486, 100 N. Y. S. 760. 

Residence and oath. — The requirements as to giving the residence of the 
signers and the oath are essentials which must be complied with. Matter of 
Adams, (1'897) 21 Misc. 396, 47 N. Y. S. 543. 

Failure to sign Christian names. — The failure of some of the signers of 
a petition of nomination to sign their Christian names is an excusable 
omission which is curable upon submission of proper proof by the signers. 
Matter of Lynch, (1919) 1108 Misc. 668, 178 N. Y. S. 3©. 
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V. Fraudulent Signatures. 

Percentage of fraudulent signatures. — ^A former statute prorided tliat any 
eheet containing five per cent or more of fraudulent or forgedi signatures 
should be rejected. This provision was held not unconstitutional, as the 
effect thereof might be avoided by having all -signatures on one sheet as by 
liaving but one signature on each sheet. Burke v. Terry, (Iftll) 203 N*. Y. 
293, 96 N. E. 981, affirming 14& App. Div. 520, 1311 N. Y. iS. 841. Nor did 
tlie provision as to fraudulent or forged signatures apply to the Srignatures 
of persons who had not registered. Matter of Independent Certificate^ ( 1912 ) 
78 Misc. 84, 137 K Y. S. 957. 

Duplication of names as constituting fraud. — ^''The duplication of names 
must be regarded as fraudulent. Matter of Independent Certificate, (1912) 
78 Misc. 84, 13^ N". Y. S'. 957; Matter of Independent Certificate, (1912)) 
78 Misc. 86, 137 N. Y. S. 959. 

Alteration as constituting signatures fraudulent. — ^The unauthorized change 
of candidates nominated by a petition, after it has been signed, renders the 
petition a fraudulent and forged one as to every signer. Matter of Shook, 
( 191'2.) 78 Misc. 89, 137 N. Y. S. 834. 

Similarity of handwriting of signatures. — The court cannot assume that 
persons purporting to sign a petition did not do so owing to the similarity of 
the handwriting of the signatures, as every presumption is against the com- 
mission of such a crime. Matter of Commissioner of Elections, (1909) 64 
Misc. 620, 120 N. Y. S. 580. 

VI. Acknowledgment. 

Qualification of notary. — ^A candidate is not a party to a petition nomi- 
nating him and may take the acknowledgments thereto as a notary. Matter 
of Bulger, (1905) 48 Misc. 984, 97 N^. Y. S. 232. 

Form of notary's petition. — ^A notary's petition in the form prescribed 
by statute is sufficient though it does not contain matter usually required in 
an acknowledgment. Matter of McQosky, (1897) 21 Misc. 365, 47 N. Y. S. 
294. 

"Where sheets of two certificates for separate offices — as for senator and 
for assemblyman — are joined together, the signatures being the same to each 
sheet, it should appear from the notary's certificate that persons who sub- 
ecribed both certificates appeared and made oath before such officer as to 
each such certificate. Mere identity of names on both certificates so joined 
on separate sheets is not sufficient evidence that both certificates were prop- 
erly authenticated, when the notary's certificate refers to 'the foregoing 
certificate * only and there is but one notary's certificate." Matter of Inde- 
pendence League Nominations, (1906) 61i Misc. 486, 100 N". Y. S. 760. 

VII. Authenticating Witnesses. 

Qualifications of authenticating witness. — Where by the affidavit of an 
authenticating witness charged with not being registered' for a certain year 
it appears that he was in the military service at the time and was registered 
and voted that year in a military camp, such registration is sufficient under 
this section to qualify him as a witness to a petition of independent nomi- 
nation. Matter of Lynch, (1919) 108 Misc. 668, 178 N. Y. S. 30. 

§ 138. Declination of designation or nomination. A person 
designated as a candidate for nomination or for party position, 
or nominated for an oflBce otterwise than at a primary election, 
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may, in a certificate signed and acknowledged by him, and filed 
as provided in this article, decline the designation or nominatioii^ 
or, if nominated hy more than one party or independent body, 
may decline the nomination as a candidate of a specified party or 
independent body. The officer or board to whom or which such 
notification is given forthwith shall inform by mail or otherwise 
the committee authorized to fill the vacancy, that the designation, 
or nomination has been declined, and if such declination be filed 
with the secretary of state, such officer also shall give immediate 
notice by mail or otherwise that such designation or nomination 
has been declined, to the several boards of elections which prepare 
the official ballots for election districts affected by such declina- 
tion. When a person who was not designated for nomination at a 
primary election receives a nomination for public office at such 
primary election the officer or board with whom or which a desig- 
nating petition for such an office is required to be filed forthwith 
shall notify, by mail, such person of his nomination. A person 
nominated as aforesaid, without designation, at a primary elec- 
tion, may decline such nomination not later than the fifth Tues- 
day preceding the general election for which he was nominated, 
and the vacancy may be filled not later than the fourth Tuesday 
preceding such election. A person whose name is printed on the 
primary ballot of a party, as a candidate for nomination by it 
to public office, and who is nominated therefor at the primary 
election, may not decline such nomination. 

Derived from §§ 50, 13® of former Election Law (L. 1009, ch. 22), § 50 
having been added to that law by L. 1911, ch. 9^1, and subsequently amended. 

Right to decline after expiration of time limit. — When a declination is 
received after the time fixed by this' section it shotdd. not be filed or recognized. 
Op. Atty.XJen. (190(V) 281. 

Right to decline nomination.— See Op. Atty.-Gten. (19112:) 476, holding under 
early statutes that a candidate might decline a nomination. 

Effect of declination. — Where a person designated as a candidate files a 
proper declination his name cannot be placed! on the official ballot. Idatter 
of Wetmore, (1912) 76 Misc. 627; 157 N. Y. S. 222. 

Acceptance of nomination. — There is no provision of law requiring a candi- 
date for a town office to file an acceptance of the nomination. Op. Atty.-Gen. 
(1898) 126. The provisions' of a similar section of the former law were 
quoted in Matter of Greene, (1907) 121 App. Div. 693, 106 N. Y. S. 4!25w 

§ 139. Filling vacancies in designations and nominations* 

A vacancy in a designation or nomination, caused by declination, 
where a declination is permitted by this article, or by the death 
or disqualification of the candidate, or by a tie vote at a fall pri- 
mary or at an unofficial primary held for the nomination of 
candidates for city offices to be filled at a time other than that of 
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the general election, may be filled by tbe making and filing of a 
certificate, setting forth the fact and cause of the vacancy, the 
name of the original candidate, if any, and the name, address and 
occupation of the candidate newly designated or nominated. 

A vacancy in a designation or independent nomination, or in a 
party nomination made otherwise than at a fall primary, may be 
filled by a majority of the committee to fill vacancies shown upon 
the face of the petition or certificate of the designation or nomina- 
tion in which the vacancy occurs, or, in the case of a tie vote at 
an unofficial primary held for the party nomination of candidates 
for city offices to be filled at a time other than that of the general 
election, by a majority of such committee as the rules of the county 
committee shall provida 

A vacancrjr in a nomination made at a fall primary, or by a tie 
vote thereat, may be filled by a majority of a quorum of the mem- 
bers of the county committee or committees last elected in the 
political subdivision in which such vacancy occurs, or by a ma- 
jority of such other committee as the rules of the party may 
provide. 

If the vacancy be filled by a committee named in a petition or 
certificate of nomination or designation, the new certificate shall 
be signed by a majority of such committee; if filled by any other 
committee, it shall be signed' by the presiding officer and secretary 
of the committee. Appended to the certificate shall be the affidavit 
of the persons signing the certificate that they were a majority of 
such committee, or such officers, as the case may be, and that the 
statements in such certificate are true. 

If a person be designated to fill a vacancy in a desigjnation 
caused by a declination thereof, the certifiate designating such 
person shall have appended thereto hisi written consent to be so 
designated, duly acknowledged. 

When a certificate of a new designation or nomination shall be 
filed with the secretary of state, he shall forthwith certify to the 
proper board of elections the name of the person designated or 
nominated by such certificate and such other facts as are required 
to be stated therein. 

Derived from §§ W, 195, 136 of former Election Law (L. 1909, ch. 22). 

Vacancy caused by delay in filing nominating petition. — A yacancy occa- 
sioned by failure to file a nominating petition in due time cannot be filled 
by the committee. Op. Atty.-Gen. ( 189&) 289. 

Wliere no certificate of nomination had been filed the committee named 
to fill vacancies, under the convention system, could not alter the minutes, 
duly filed, to make them operate as a certificate, after the time for filing a 
certificate had expired. Matter of Darling, (11907) 121 App. Div. 066, lOS 
N. Y. S. 430. 
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Power to cure defects. — The committee named in a petition headed with 
the number of the assembly district from which it is presented may supply 
the name of the office for which the candidate is nominated, where there is 
but one officer to be elected from the district, as the omission of the name of 
the office in such a case is a mere defect. Matter of Independence League 
Nominations, (1^6) 51 Misc. 486, lOQ X. Y. S. 760. So where, in nominating 
town assessors, there is a failure to designate the terms for which candidates 
are nominated, the defect may be remedied under this section. Op. Atty.-Gen. 
(1911) 229. 

Power to make original nomination. — Where there is a failure to act with 
reference to an office a committee to fill vacancies cannot name a candidate 
for the office. Op. Atty.-Gen. (1910) '964; Op. Atty.-Gen. (1906) 632; Op. 
Atty.-Gen. (1901) 292i. 

Nominations for party positions. — Section l^S of the former Election Law 
was held to relate to certificates of nomination for public office and had no 
application to designations of candidates for party positions. Matter of 
King, (1913) 1155 App. IHv. 720, 140 N. Y. S. 914. 

Action by majority of committee. — Two of the three members of the com- 
mittee named in an original certificate may execute a certificate of nomina^ 
tion to fill a vacancy. Kirk v. Gallagher, (1911) 146 App. I>iv. 685, 131 
N. Y. S. 1120. 

Sight to name candidate of another party. — ^An early statute expressly 
forbade the filling of a vacancy by selecting the candidate of another party 
or independent Ibody. Matter of Halpin, (1905) 108 App. Div. 271, 9-5 
N. Y. i9. -6111 Nor could this be alone by indirection through the instru- 
mentality of an independent petition of nomination. Hence where a nominee 
declined and ther committee failed to fill the vacancy, it could not be filled by 
an independent nomination of a candidate already chosen by another party or 
body, but the nominee thus named was entitled to have his name placed on 
the ballot under a name and emblem to be selected as provided by law. 
Matter of Brevilier, (1906) 116 App. Div. 144, 202 N. Y. S. 217. 

The prohibition against selection of the name of a candidate of another 
party or body was considered by the attorney-general to be sufficient ground 
for permission to a defeated candidate to maintain quo warranto against the 
successful candidate where the latter was elected by reason of a- violation of 
such provision. Op. Atty.-Gen. ( 1908) 125. 

But in Matter of Gillespie, (1902) 30 Misc. 147, 79 N. Y. S. 182, it was held 
that this prohibition did not apply to a nomination made by a duly con- 
stituted committee authorized by the convention to moke a nomination, such 
nomination being deemed " original." So also, in ISIatter of 'Sammon, ( 1909 ) 
134 App. Div. 374, 1H9 N. Y. S. 51, it was held that where the same person 
was nominated by two parties, and declined both nominations, each party 
might name the same pserson to fill the vacancy so caused. Also, in Matter of 
O'Brien, (1910) l^ App. Div. 467, 125 N. Y. Si. 260, it was held that one 
became a candidate within this provision only upon the filing of a certificate 
of nomination. 

. The foregoing rulings and distinctions, however, were deprived of all prac- 
tical significance even prior to the omission of the prohibition in question; 
for in the case of In re Callaghan, (1910) 200 N. Y. 69, 93 N. K 262, 140 
A. S. R. 626, affirming 140 App. Div. 807, 125 N. Y. S. 1114, such prohibition 
was held unconstitutional as being an unwarranted restriction upon the 
freedom of electoral choice. 

§ 140. Times for filing petitions and certificates and for 
fielding conventions. 1. A designating petition shall be file<l 
not earlier than the fifth Tuesday and not later than the fourth 
Tuesday preceding the primary election. 
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2. A declination of a designation shall be filed not later than 
the third day after the fourth Tuesday preceding the primary 
election. 

3. A certificate to fill a vacancy in a designation caused by 
declination shall be filed not later than the third Tuesday pre- 
ceding the primary election. 

4. A fitate convention for nominating candidates for public 
office or a judicial district convention shall be held not earlier 
than the day foUowing the sixth Tuesday preceding the general 
election. 

5. A certificate of party nomination for an office to be filled 
at the time of a generajl election shall be filed not later than the 
fifth Tuesday preceding such election, and for an office to be filled 
at an election at a time other than that of a general election shall 
be filed not later than twenty-one days preceding such election. 

6. A certificate of declination of a party nomination for an 
office to be filled at the time of a general election shall be filed not 
later than the third day after the fifth Tuesday preceding such 
election, and for an office to be fiUedl at an election at a time other 
than that of a general election shall be filed not later than eighteen 
days preceding such election. 

7. A certificate to fill a vacancy caused by declination of a 
party nomination for an office to' be filled at the time of a general 
election shall be filed not later than the fourth Tuesday preceding 
such election, and for an office to be filled at an election at a time 
other than that of a general election shall be filed not later than 
fourteen days preceding such election. 

8. A petition for an independent nomination for an office to be 
filled at the time of a general election shall be filed not earlier 
than the fifth Tuesday and not later than the fourth Tuesday 
preceding such election, and for an office to be filled at an election 
at a time other than that of a general election shall be filed not 
later than fourteen days preceding such election. 

9. A certificate of declination of an independent nomination for 
an office to. be filled at the time of a general election shall be filed 
not later than the third day after the fourth Tuesday preceding 
such election, and for an office to be filled at an election at a time 
other than that of a general election shall be filed not later than 
eleven days preceding such election. 

10. A certificate to fill a vacancy caused by declination of an 
independent nomination for an office to be filled at a time other 
dian that of a general election shall be filed not later than the 
sixth day after the fourth Tuesday preceding such election, and 
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for an office to be filled at an election at a time other than that of 
a general election shall be filed not later than eight days preceding 
such election. 

If a vacancy described^ in subdivision seven of section one hun- 
dred and thirty-one occur too late to comply with the provisions 
of this section, the certificates of nomination, declination and to 
fill a vacancy in such nomination shall be filed as soon as 
practicable. 

Denoted from |§ 49, 50, H12, 121, 128, ISS, 136 of former Election Law 
(L. 1909, ch. 22), 8 49 being added to that law by L. 1911, ch. 891, and 
fiuibeequently amended; § 112 by L. 1921, ch. 479; § 121 by L. 1913, ch. 820, 
§ 47. 

Mandatory character of provision as to time. — The provision as to time is 
mandatory. People v. Britt, (191il) 140 App. Div. 683, 131 N. Y. S. 455; 
Op. Atty.-Oen. (1895) 289; Matter of Darling, (1907) 121 App. Div. 056, 
100 N. Y. ,S. 4'30; Matter of Halpin, (1905) 108 App. Div. 271, 95 N. Y. S. 
611. See also Matter of Cuddeback, (li896) 3 App. Div. 103, 30 N. Y. S. 
38»; Matter of McDonald, (1898) 25 Misc. 80, 54 N. Y. S. 690. But in an 
early opinion of the attorney-general it was ruled that an official ballot was 
not rendered invalid because it contained the names of candidates whose 
certificates of nomination were filed after the expiration of the time pre- 
scribed by a atatute. Op. Atty.-Gen. (1896) 293. 

The requirement of this section as to the time of filing petitions waa 
stated in Matter of King, (1913) 155 App. Div. 720, 1140 N. Y. S. 914. 

Conclttsivenesa of notary's certificate. — When a petition ''is presented to 
the custodian of primary records within the time prescribed by law, it is 
his duty to accept and file the same and to print the names of the candidates 
therein contained upon the primary ballot. This is a duty of the custodian 
of primary records which he may not refuse to perform. The test by which 
he is to determine whether a certain person has signed the certificate or 
eworn to the same is the required certificate of the notary public. Behind 
this he has no power to go." Matter of Board of Elections, (1912) 76 Misc. 
33, 134 N. Y. S. 669. 

Filing nunc pro tunc. — The petition cannot be filed nunc pro tunc. Matter 
of Darling, (1907) 121 App. Div. ^56, 106 N. Y. S. 430. See also Matter of 
McDonald, (189«) 25 Misc. 80, 64 N. Y. S. 690. 

Computation of time. — In computing time from election day, that day must 
be excluded from the computation. Op. Atty.-Gen. (1902) 318; Op. Atty.- 
Gen. (1898) 77; Op. Atty.-Oen. (1899) 161. But notwithstanding the fact 
that a strict computation would lead to a difi'erent result, yet where a peti- 
tion is filed on the day fixed (by the calendar promulgated iby the secretary of 
state, it will be held to be filed in time. Matter of Bayne, (1910) 69 Misc. 
679, 127 N. Y. Si. 915. 

Where in computing a certain number of days before election the last day 
falls on Sunday the petition must be filed on Saturday, as the computation 
is backward and Sunday should be excluded. Op. Atty.-Gen. (1911) 647; 
Op. Atty.-Gen. (1902) 318. 

Filing on last day. — The petition may be filed at any time during the 
twenty-four hours of the last day. Matter of Norton, (1898) 34 App. Div. 
79, 53 N. Y. S. lOaa, reversing 25 Misc. 46, 53 N. Y. S. 924, appeal dismissed 
(1899) 158 N. Y. 1130, 62 N. E. 723. Op. Atty.-Gen. (1895) 295. 

Filing with clerk outside office. — Petitions may be filed with the clerk 
while he is away from his office, at any time before midnight on the last day. 
Matter of Norton, (1896) M App. Div. 79, 53 N. Y. S. 1093, reversing 25 Misc. 
48, 53 N. Y. S. 924, appeal dismissed (1899) 158 N. Y. 130, 52 N. E. 723, on 
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tlie ground that, the election' having been held, the sufficiency of the filing 
presented an aibstract question which was not of sufficient importance to 
justify a departure from the usual practice of the court not to decide such 
questions. 

Mailing as constituting filing. — Where a certificate of nomination under the 
convention system was mailed in proper time but was not received by the 
secretary of state until after the time fixed, through delay in the mails, it 
was held that relief might be given. Matter of Bayne, (1910) 69 Misc. 679, 
127 N. Y. S, 915. 

Petition mailed on last day. — ^A petition designating a candidate for office 
to be voted for at a primary, which is deposited in the post office on the last 
day upon which such a petition could be filed, contained in a postpaid 
wrapper addressed to the officer with whom said petition is required by law 
to 'be filed, although not received by him until the following day, should be 
accepted and filed by such officer. Op. Atty.-Oen. (1916) 370, 

Excuses for delay in fiHng. — While the provision as to the time of filing 
petitions i-s mandatory, there may occur accidents and mistakes causing 
delay in such filing, from the effects of which the court may grant relief, 
provided the delay has not been due to negligence or other fault. In re 
Darling, (1907) 189 N. Y. 570, 82 X. E. 43'8, affirming 121 App. Div. 656, 
106 N. y. S. 430, which affirmed 56 Misc. 116, 107 N. Y. S. 36«. 

The provision as to time is mandatory, and while it might be that the 
Supreme Court might relieve from accidents or mistakes causing delays 
beyond the required time when the delay is not caused' by mere neglect, yet 
where a delay 19 caused by a mere want of diligence with full knowledge 
of the requirements no relief can be given. Matter of ©warthout, (1912) 
76 Misc. 24, 136 N. Y. S. 243. 

Where a certificate was required to be filed both in the office of the town 
clerk and of the county clerk, and the town clerk required both certificates 
to be left with him and then delayed forwarding one to the county clerk, 
it was held that relief would be granted. People v. Ham, (1907) 56 Misc. 
112, 106 N. Y. S. 312. But the fact that a candidate, after the time fixed 
for declining, desires to withdraw and have another substituted as a candidate 
does not present a case for permitting a certificate of nomination to be filed 
after the time fixed. Matter of Halpin, (1005) 108 App. Div. 271, 96 
K. Y. a 611. 

Mandamus to compel bokrd of elections to file. — Where it ax>peared that 
the board of elections would refuse to i^le any certificate which did not com- 
ply with the section relating to independent nominations, it was held that 
mandamus would lie to compel them to file a certificate, though the time 
allowed by statute for the filing had not expired. People v. Smith, (1912) 
162 App. Div. 514, 137 N. Y. S. 387. 

Oath of officers. — ^A provision in an earlier Election Law as to filing the 
oaths of officers of a convention, was held directory merely. Matter of 
Schaeffer, (1911) 146 App. Div. 943, 131 N. Y. S. 456. 

Records of convention as certificate. — The minutes or records of a nominat- 
ing convention, duly *filed, have been held not to satisfy the requirements of 
a certificate of nomination. Matter of Darling, (1(907) 121 App. Div. 656, 
106 N. Y. S. 430. 

§ 141. Places for filing petitions and certificates; record; 
notices to candidates. The places for filing the petitions and 
certificates specified in this article shall be respectively as follows: 
for an oflBce or position to be voted for wholly within the city of 
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New York in the office of the board of elections of that city; else- 
where, for an office or position to be voted for in a district greater 
than a county, in the office of the secretary of state ; for the office 
of member of assembly for Fulton and Hamilton counties, in the 
office of the board of elections of Fulton county, and a certified 
copy thereof in the office of the board of elections of Hamilton 
county; for a city, town or village offi<;e to be filled at an election 
held at a time other than that of a general election in the office of 
the city, town or village clerk; in all other cases in the office of 
iihe board of elections of the county. All such petitions and cer- 
tificates shall at the time of the filing thereof be endorsed by such 
officer or board with the day, hour and minute of such filing. 
Such officer or board shall keep a book, which shall be open to 
public inspection, in which shall be entered the times of filing all 
such petitions and certificates; the names and residences of all 
candidates named therein ; the names and residences of all candi- 
dates certified to such officer or board; the title of the office or 
party position, the name of the party or independent body to 
which the petition or certificate relates and a memorandum of 
any objections to such petition or certificate. Forthwith upon 
the filing of a petition designating a person or persons for nomi- 
nation to public office, such offixser or board shall mail notice 
thereof to each such person. 

Derived from §§ 49, 127 of former Election Law (L. 1900, ch. 22), § 49 
having been added to fhat law by L. 1911, ch. 891, and subsequently amended. 

Senatorial nominations. — Where a county constitutes a senatorial district a 
certificate of nomination for senator should be filed in the office of the board 
of elections of the county (formerly in the office of the county clerk). Matter 
of Norton, (1896.) 34 App. I>iv. 79, 53 N. Y. S. 10O3. 

State nominations. — ^''The certificates of nomination of a state ticket are 
required to be filed with tJhe secretary of state." People v. Board of Can- 
vassers, (1903) 79 App. Biv. 514, 80 N". Y. S. 25. 

City nominations generally. — ^A certificate of nomination for a city oi^cer 
to be voted for at a general election was formerly filed with the county clerk. 
Op. Atty.-Gen. (1897) 287. 

Nominations for officers in county of New York.—*' Certificates of nomina- 
tions for county officers in the county of New York must be filed with the 
board of elections." Matter of Halpin, (1905) 108 App. Div. 271, 95 N. Y. S. 
511. 

Town nominations. — Under a former statute it was held that a certificate 
of nomination of town school directors should be filed with the town clerk 
and also with the board of elections. Op. Atty.-Gen. (1910) 904. A certifi- 
cate of nomination for town offices to be elected at a town meeting not held at 
the same time as a general election must be filed with the town clerk. Op. 
Atty.-Gen. (1898) 77. 

The declination of a nomination for town office should be filed with the 
town clerk. Op. Atty.-Gen. (1894) 122. 
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» 

§ 142. Objections to petitions or certificates of designa- 
tion or nomination; notice of determination. A written objec- 
tion to any petition or certificate of designation or nomination 
may be filed with the officer or board with whom the original peti- 
tion or certificate is filed within three days after the filing of the 
petition or certificate to which objection is made, except that if 
by any independent nominating petition any person is nominated 
who is at the time or shall be after the filing of such petition, the 
candidate of a party for th6 same office and the party certificate 
has been filed or party nomination made after the filing of such 
petition, the written objection to such petition may be filed within 
three days after the filing of such party certificate or the making 
of such party nomination. 

When a determination of such objections is made, or, no ob- 
jections having been filed, when a determination is made that 
a certificate or petition is insufficient, such officer or board shall 
give notice of the determination forthwith by mail to each candi- 
date named in the petition or certificate, and, if the determination 
is made upon objections, to the objector. 

Derived from §§ 55-a, 134 of former Election Law (L. 1909, ch. 22), § 55-a 
having been added to that law by L. 1913, eh. 820, and subsequently amended. 

Time of filing objections. — Objections to a petition of a candidate for the 
nomination of alderman must be filed within the three days following the 
filing of the petition. Matter of Oallo, (1919) 108 Misc. 459, 177 N. Y. 6. 
732. 

Notice to candidates. — INbtice to the candidates affected is essential. In re 
Sweeney, (1913) 209 N. Y. 567, 103 N. E. 164; Matter of Board of Elections, 
(1912) 7^ Misc. 33, 134 N. Y. S. 639. 

Mandamus. — Where, on the receipt of amended returns, it becomes the duty 
of the' secretary of state to give a new certificate of nomination, the remedy 
of the person entitled thereto is by mandamus. In re Sweeney, (1913) 200 
N. Y. 567, 103 N. E. 164. 

§ 143. Special provisions affecting unofiicial primaries in 
cities, and town and village caucuses. A notice of any unofficial 
primary held for making party nominations of candidates for 
city offices to be filled at a regular city election held at a time 
other than the general election shall be given by the proper party 
authorities by publication at least once in each of the two weeks 
preceding the primary in .at least one newspaper published in th© 
city. A notice of any party caucus held for making party nomi- 
nations of candidates for town or village offices shall be given by 
the proper party authorities either by newspaper publication 
thereof once within the town or village at least one week and 
not more than two weeks, or by posting in ten public places in 
the town or village at least ten days, preceding the caucus. The 
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notice shall specify the time and place or places, and the purpose, 
of the primary or caucus. For such an unofficial primary in a 
city, there shall be at least one polling place in each ward. There 
shall be a chairman and secretary, and there may be tellers, for 
each such unofficial primary or caucus, and they shall take the 
constitational oath of office before acting. No person shall 
participate in such an unofficial primary in a city unless he is 
an enrolled party voter as shall appear from a transcript of the 
enrollment from the register, and the rules of the county com- 
mittee in which the town is located may make the same require- 
ment with respect to a caucus for the nomination of candidates for 
town offices. Unofficial primaries and town and village caucuses 
described in this section shall be held at the expense of the party. 
Subject to the foregoing provisions, the county committee of the 
county containing the city, town or village may prescribe rules 
governing the conduct of the unofficial primaries and caucuses 
described in this section. 

Derived from S 92 of former Election Law (L. 1909, ch. 22). 

Qualifications of voters. — Under the former Election Law it was held that 
all <bona fide members of a party, whether enrolled or unenroUed, might vote 
at an unofficial caucus or primary for the purpose of nominating town officers 
in the absence of rules or regulations of the county committee relating to the 
qualification of voters. "Ro enrolled member of any other political party or 
any person who, having voted at the political caucus or primary election of any 
other political party on the same day, or while his name was, by his consent 
or procurement, upon the rolls of a party organization of another party, had 
any right to vote at said caucus or primary. Hatter of Moore, (1910)108 
Misc. 670, li77 N. Y. 8. 83a 

§ 144. Certain persons not eligible for nomination. A 

person shall not be nominated for a public office who is not a 
citizen of the state of New York. 

New. 

EligiMlity for nomination of prison convict. — A person to he nominated 
under the Election Law must be one who, at the time of his election, can take 
and hold his office, and it is not contemplated that a prison convict, who could 
not hold the office if elected, can be a nominee. Matter of Lindgren, (1921) 
232 N. Y. 59, 1»3 N". B. 353, dismissing appeal from (1921) 198 App. Div. 319, 
190 N. Y. S. 321. 
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AETICLE Y. 

RBGISTRtt-TION ANJ> EnROLLMBNT OF VOTBBS. 

Section 150. Qualifications of voters. 

151. Gaining or losing a residence. 

152. Persons excluded from the suffrage. 

153. Annual meetings for registration. 

154. Method of registration in cities and villages of five 

thousand inhabitants or more. 

155. Method of registration in election districts outside 

of cities and villages of five thousand inhabit- 
ants or more. 

156. Additional meetings for registration, except in the 

city of New York. 

157. Eegistration for other than general elections. 

158. Duties of inspectors at registration, in a new elec- 

tion district, for an election other than general 
election. 

159. Supplying vacancies or absences of inspectors. 

160. General provisions as to conduct of meetings. 

161. Watchers. 

162. Register of voters ; no registration required for cer- 

tain elections. 

163. General duties of inspectors where registration is 

required to be personal; identification of illit- 
erates in cities of over fifteen thousand inhabi- 
tants. 

164. Form and contents of register in a city of over one 

million inhabitants. 

165. Form and contents of register outside of a city of 

over one million inhabitants. 

166. Test or proof of literacy, 

167. Illiterate and disabled voters. 

168. Production of naturalization papers. 

169. Challenging applicants for registration. 

170. Challenge affidavits. 

171. Enrollment by voters. 

172. Enrollment blanks. 

173. Delivery of copies of proposed constitutional 

amendments, propositions or questions. 

174. Change of registry where voter registered in wrong 

district. 
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Section 175. Correction of register in case of cliange of resi- 
dence of voter within election district. 

176. Card lists of registered voters in cities of the first 

£ind second class. 

177. Daily certification of register; certificate to board 

of elections. 

178. Investigation into truth of challenge affidavits; 

custody of duplicates. 

179. Completion and certification of registers, at close 

of registration; certificate to board of elections. 

180. Preparation of registry lists. 

181. Custody of registers, boxes and flag. 

182. Eetum of boxes and flag, in election districts where 

registration is required to be personaL 

183. Opening of enrollment box and completion of en- 

rollment. 

184. Application for special enrollment, transfer or cor- 

rection of enrollment. 
186. Duties of board of elections in respect of special 
enrollments, transfers and corrections. 

§ 150. Qualifications of voters. A person is a qualified voter 
in any election district for the purpose of having his or her name 
placed on the register if he or she is or will be on the day of the 
election qualified to vote at the election for which such registra- 
tion is made. A qualified voter is a citizen who is or will be on 
the day of election twenty-one years of age, and who has been 
an inhabitant of the state for one year next preceding the elec- 
tion, and for the last four months a resident of the county, and 
for the last thirty days a resident of the election district in 
which he or she offers his or her vote. If a naturalized citizen, 
such person must, in addition to the foregoing provision, have 
been naturalized at least ninety days prior to the day of election, 
or, if a citizen by marriage, must have been an inhabitant of the 
United States for five years and married ninety days prior to 
such day. In the case of a person who became entitled to vote 
by attaining majority, by naturalization or otherwise after Janu- 
ary first, nineteen hundred and twenty-two, such person must, in 
addition to the foregoing provisions, be able, except for physical 
disability, to read and write English. A "new voter," within 
the meaning of this and the next article, is a person who, if he 
is entitled to vote in this state, shall have become so entitled by 
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attaining majority, by naturalization or otherwise after January 
first, nineteen hundred and twenty-two. 

. Iterived from §" 162 of former Election Law (L. 1909, ch. 22). Amended 
to (Jover literacy qualifications of new voters, and to clarify provision as to 
citizen by marriage. 

Qualification of voters: see Constitution, art. 2, § 1. 

QuaUfioation of voters at district school meeting: see Education La.w, 
$203. 

Voting residence: see Constitution, art. 2, §' 3. 

Computation of time of residence: eee General Consteuction Law, § 20, 
note. 

Procurvng fraudulent certificate of natu/raUzation in order to vote: see 
Penal Law, § 777. 

Presenting fraudulent certificates of naturalization to registry hoards to 
procure registration: see Penal Law, §' 778. 

Qualification of elector at town meeting : see Town Law, §§ 63, 69. 

QualifUxstion of voters at village election: see Village Law, §"41. 

Qualification of voters at Seneca Indians election: see Indian Law, § 43. 

Qualification of voters of Saint Regis tribe of Indians: see Indian Law, 
{108. 

Suffrage as incident to citizensh^. — While citizenship is a prerequisite of 
suffrage, it does not follow that citizenship carries the right to vote. A citi- 
Een must comply with certain conditions before he can vote at a particular 
time and place. People v. Board of Inspectors, (1900) 32 Misc. 584, 67 
N. Y. S. 236. 

Age. — A person becomes of age, for voting purposes, the day before the 
anniversary of his birth. Op. Atty.-Gen. (189'8) 283*; Op. Atty.-Gen. (1897) 
301. 

Residence defined. — ^' The domicil or home requisite as a qualification for 
voting purposes, means a residence which the voter voluntarily chooses and 
has a right to take as such, and which he is at liberty to leave as interest or 
caprice may dictate, but without any present intention to change it." People 
v. Cady, (1894) 143 N. Y lOO, 37 N. E. 673, 25 L. R. A. 399. 

Residence as s3monymons with domicil. — " Residence, it has been frequently 
held, is largely a matter of intention. . . . It is a word which is ordinarily 
distinguishable from domicil, it imports less fixity of tenure; it is not 
dependent upon the quantity of pos-session that a man may have about him 
at a given place, nor necessarily upon the length of time that he spends at 
a particular place. And this is particularly so in the absence of proof that 
a man spends the larger part of his time at some other place; but the pre- 
vailing authorities in this state seem to hold that despite the use in a seem- 
ingly contrastive manner of the two terms * residence ' and * domicil ' in the 
Election Law . . . that those terms are to be regarded as practically synony- 
mous where the question of the exercise of a franchise is concerned, and that 
in the case of a voter there must not only be an intention to regard a certain 
place as his voting residence, but conduct appropriate to and indicative of 
that intention." People v. Acritelli, (1908) 67 Misc. 674, 696, 110 N. Y. S. 
430. 

" Generally speaking, the term * residence ' as used in the Election Law 
is synonymous with the term 'domicil.' It imports not only an intention 
to reside at a fixed place, but also personal presence in that place, coupled 
with conduct indicative of such an intention. It is the fixed and permanent 
home of the elector from which the Election Law contemplates that the elector 
shall register and vote. * . . A 'voting residence' as distinguished from 
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the place where one actually and habitually dwells is not recognized by the 
law." People v. Bender, (1913) 82 Misc. 671, 144 N. Y. S. 145. But see 
Op. Atty.-Gen. (1911) 216, indicating that a person may have a voting 
residence in one place, and an actual abode in another, See also Op. Atty.- 
Gen. (1911) 334. In these opinions the attorney-general seems to have made 
a broad application of the doctrine promulgated by the Court of Appeals, in 
cases construing section 163, infra, tiiat '' the voting residence may be in one 
place and the actual abode in another." See In re Goodman, (1895) 146 
N. Y. 284, 288, 40 N. E. 769. 

Time of residence/— In computing the time of residence the first day must 
be excluded and election day included. Op. Atty.-Gen. (1904) 452. See gen- 
erally GBNEbAL OONSTBUCTION LAW, § 20. 

Inmate of lodging house. — ^An inmate of a lodging house on registration day 
may retain his residence there though his visits are thereafter irregular, 
where he has not gained a new residence elsewhere. Op. Atty.-Gen. (1908) 
412. 

Voting place outside disttict. — There is nothing in the constitution which 
prevents the legislature from establishing a voting place outside of an election, 
district, and by so voting an elector does not infringe the constitutional pro* 
vision Uiat an elector must vote '* in the election district of which he shall at 
the time be a resident and not elsewhere." People v. (3arson, (1898) 155 
N. Y. 491, 60 N. E. 292, affirming 86 Hun 617 mem., 35 N. Y. S. 1114. Com- 
pare Op. Atty.-Gen. (1897) 205. 

Porto Ricans. — Under the treaty of Dec. 10, 1898, between United States 
and Spain, whereby Porto Rico was acquired, residents of Porto Rico who 
did not declare their allegiance to Spain did not become citizens of the 
United States, in the absence of an Act of Congress making them such. 
Accordingly it was held that such a resident was not qualified to vote in this 
state. People v. Board of Inspectors, ( 1900) 32 Misc. 584, 67 N. Y. S. 236. 

Deserters. — The Act of Congress of 186<5, chapter 79, depriving deserters of 
the right to exercise any rights of a citizen, was held, assuming it to be valid, 
not to disfranchise one who had not been convicted of being a deserter. 
Goetcheus v. Matthewson, (1875) 61 N. Y. 420. 

Purchase of property in another district as entitling voter to registration. 
— ^An affidavit stating that the petitioner's brother-in-law, with whom he 
has been living for several years, has taken a lease of premises in another 
election district, but has been unable to get possession because of an order 
of the court in a dispossess proceeding giving the tenant time in which to 
get out, is insufficient to entitle the petitioner to registration in the election 
district in which the leased premises are located, and, therefore, an order 
denying his petition for a writ of mandamus to the board of registration 
must be affirmed. Gorman v. Doe, (1919) 189 App. Div. 107, 178 N. Y. S. 270. 

Residence of married women voters. — Unless a wife is separated from her 
husband for the purpose of commencing an action for separation or divorce, 
or where for some other good and valid reason it appears necessary for her 
own protection and safety that she should live separate and apart from her 
husband, the residence or domicil of the wife is determined by the residence 
or domicil of her husband. Hence where she is living with her husband 
she cannot designate or claim a separate residence or domicil for the pur- 
pose of exercising her right of suflFrage. Op. Atty.-Gen. (1918) 18 9t. Dept, 
Rep. 348. 

Alien women who become citizens by marriage must not only possess the 
qualifications prescribed by this section, but must also have been residents 
of the United States for five years next preceding the election at which they 
vote. Op. Atty.-Gen. (1918) 15 St. Dept. Rep. 539. 
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§ 151. Gaining or losing a residence. For tlie purpose of 
registering and voting no person shall be deemed to have gained 
or lost a residence by reason of his presence or absence while 
employed in the service of the United States, nor while engaged 
in the navigation of the waters of this state, or of the United 
States, or of the high seas ; nor while a student of any seminary of 
learning; nor while kept at any almshouse, or other asylum, or 
institution wholly or partly supported at public expense or by 
charity; nor while confined in any public prison. Any person 
claiming to belong to any class of persons mentioned in this sec- 
tion shall file with the board of inspectors at the time of regis- 
tration a written statement showing where he actually resides and 
where he claims to be legally domiciled, his business or occupa- 
tion, his business address, and to which class he claims to belong. 
Such statement shall be attached to the register, and thei fact 
thereof shall be noted in the register opposite the name of the 
person so registered. 

Derived from 16d of former Election Law (L. 190O, ch. 22). 

Soldiers and aailora in time of war,* see Constitution, art. 2, 8' 1. 

General efEect of section. — Excepting the words " registering and '* in the 
lirst line, the first sentence of this section is a verbatim declaration of sec- 
tion 3 of article 2 of the consrtitution, of which it was said in Silvey v. Lind- 
say, (18«7) 107 N. Y. 55, 61, 13 N. E. 444: "The question in each case is 
still as it was before the adoption of the constitution, one of domicile or refti- 
dence, to be decided upon all the circumstances of the case. The provieion 
(art. 2, § 3) disqualifies no one; confers no right upon any one. It simply 
eliminates from those circumstances the fact of presence in the institution 
named or included within its terms. It settles the law as to the effect of 
eruch presence, and as. to which there had before been a difference of opinion, 
and declares that it does not constitute a test of a right to vote, and is not 
to be so regarded. The person offering to vote must find the requisite qualifi- 
cations elsewhere." See also Matter of Oimningham, (1004) 45 Misc. 2(^, 91 
N. Y. S. 974. 

Persons in United States service. — Persons under the prohibition of this 
section have the right to change their residence while in the eervice of the 
United States, but such change must be exhibited by matters extraneous to 
those which naturally follow from such service. So it was ruled that persons 
in the service of the United States on Governor's Island, who by extraneous 
circumstances were shown actually to have changed their residence to that 
place, were entitled to vote there, notwithstanding the fact that the island was 
under the control of the United States. Op. Atty.-Gten. (1904) 443. But a 
person enlisted 'in the United States army may retain his former voting resi- 
dence in this state. Op. Atty.-Oen. (1896) 244; Matter of Lewis, (1916) 
172 App. Div. 271, 158 N. Y. S. 1030. And in view of the fact that an enlisted 
soldier in the United States service is subject to the orders of his superior 
officers, and is liable to the performance of duty in remote parts,- it has been 
ruled that he can vote only in the district of which he was a resident at the 
time of his enlistment. Op. Atty.-Oen. (1894) 346. This ruling, however, 
was broader than the question submitted to the attorney-general, which was 
whether soldierA quartered at Plattsburgh might vote. It would certainly 
seem that the extraneous circumstances referred to in Op. Atty.-Oen. (1904) 
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443, cited supra, might effect a change of a soldier's residence after his 
enlistment. Smch, indeed, is the holding of Matter of Cunningham, (1904) 
45 Misc. 206, 91 N. Y. S. ^74, wherein, after declaring that a " soldier may 
acquire a residence in the new locality," the court heild that on the evidence 
members of the Fifth United States Infantry, quartered at the Plattshurgh 
barracks, had acquired a voting residence in a certain ward of that city, not- 
withstanding their military service. The evidence on which conclusion was 
based was to the effect that the applicants had resided outside of the military 
reservation and within the ward in question during the year last preceding 
their application for registration. 

The fact that a person employed by the United States fails, at the time of 
his registration, to file with the registration officers the s.tatement required 
by this section showing " where he is actually domiciled, business or occupa- 
tion, his business address, and to which class he claims to belong," does not 
cause him. to lose his right to vote where it appears that the requirement was 
not called to his attention, and that he registered in good faith, believing that 
he retained his former residence. Matter of Lewis, (1916) 172 App. Div. 271, 
158 N. Y. S. 1036. 

Students. — Where the presence of an elector within a district is solely 
because of his attendance as a student in an institution of learning, whatever 
his intention may be, he is not a resident there, though he may not have an 
actual place of residence elsewhere, as his last place of residence remains his 
legal residence. In re Garvey, (1&95) 147 N. Y. 117, 41 N. E. 4Q«; In re 
Goodman, (1895) 146 N. Y. 284, 40 N. E. 769; Matter of McCormack, (1«03) 
86 App. Div. 362, 8^ N. Y. S. 847; Op. Atty.-Gen. (1909) 901. So, the fact 
that a. student intends to make his residence at an institution of learning 
after he has completed his course of studies, and does so as long as he finds it 
convenient to pursue his studies, does not give him a residence there, nor is 
it material that he incidentally engages in some other business. In re' Gfirvey, 
(1895) 147 N. Y. 117, 41r N. E. 439; Op. Atty.-Gen. (1918) 16 St. Dept. 
Rep. 3»41. Nor does one acquire a residence in a theological seminary because, 
under its rules, on entering he is required to renounce. all other residences, 
and after he has completed his studies he must remain in the seminary until 
assigned elsewhere by his ecclesiastical superiors. In re Barry, (1900) 164 
N. y. 18, 58 N. Ef. 12, 52 L. R. A. 831. 

Where, however, an intent to change an elector's residence is evidenced by 
acts which are independent of his presence as a student in an institution of 
learning, he may acquire a residence in the district where he attends as a 
student. This is true, for example, where he comes to this state from another 
state, requests the authorities of his former residence to cancel his registra- 
tion, and claims the right to enter the institution because of his change of 
residence. In re Garvey, (1895) 147 N. Y. 117, 41 N. E. 439. 

A student at the seminary of learning maintained by the Franciscan order, 
who abandons his Christian name by which he was formerly known and 
takes a new name as a member of said order and receives instruction as a 
candidate for the Roman Catholic priesthood; is not entitled to register in 
the election district in which the seminary is located and his name should he 
stricken from the registry. Matter of (Gardiner, (1917) 101 Misc. 414, 167 
N. Y. S. 2». See also Op. Atty.-Gen. (1916) 387. 

A form of affidavit for a student to take to entitle him to register in the 
district where he is a student is given in Op. Atty.-Gen. (1909) 902. 

Inmate of home for aged. — An elector cannot acquire a residence at a home , 
for the aged, maintained by private charity, of which he is an inmate. Mat- 
ter of Batterman, (1895) 14 Misc. 13, 3<5-N. Y. S 591; Op Atty.-GJen. (1904) 
378. 

But an inmate of a home for aged men^ which institution, though origi- 
nally founded by charitable gifts, is now self-supporting with the ezcepti<»i 
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that it occasionally receives voluntary contributions from outsiders, is entitled 
to register as a resident of such institution and to vote as such resident 
where he has claimed such residence as a voting domicil for many years. 
Matter of Merrill, (1918) 183 App. Biv. 216, 171 N. Y. S. 16i3, affirming 
(1917) 991 Misc. 953, 165 N. Y. S. ^34, wherein it' was said that the fact that 
a home for aged is empowered to take and administer gifts made to it does 
not make it a charitable institution. 

The addition of the words " by charity *' to the section from which this sec- 
tion was derived and to the constitution did not affect the right of an elector 
to claim a residence at a home for the aged, not supported at public expense, 
to which he had previously been admitted and where he had his residence 
before the adoption of the amendments. Matter of Griffiths, (1896) 16 Misc. 
128, 2S N. Y. S. 9531; Matter of Batterman, (1895) 14. Misc 213, 35 N Y. S. 
593. 

Inmate of hoapitaL — A patient in a hospital does not acquire a residence 
there merely because of his presence. Op. Atty.-Gen. (191'1> 264. And one 
who stays at a hospital, doing work for which he receives his maintenance, 
is "kept" there within the meaning of the statute. People v. Hagen, (1900) 
48 App. Biv. 203, 62 N. Y. S. 816, affirmed 164 N. Y. 570, 58 N. E. 1091. 

Inmate of prison. — One cannot acquire a residence in a prison where he 
is committed on his own request and where he has been confined for several 
years, though he is permitted many liberties and has no other home; for it 
is not a place where he can go to and come from at will and is^ not intended 
as a place of residence. People v. Cady, (1894) 143 N. Y. 100, 37 N. E. 673, 
25 L. R. A. 399. 

Inmate of soldiers' home. — ^An inmate of the soldiers' home at a certain 
place does not acquire a voting residence there, where he moves to that place 
because of his admittance as an inmate and intends to stay as long as he is 
permitted to remain an inmate. Silvey v. Lindsay, (18*87) 107 N. Y. 65, 
li3 N. E. 444. 

§ 152. Persons excluded from the suffrage. 'Eo person 
who shall receive, accept, or offer to receive, or pay, offer or prom 
ise to pay, contribute, offer or promise to contribute to another, 
to.be paid or used, any money or any other valuable thing as a 
compensation or reward for the giving or withholding a vote at 
an election, or for registering or refraining from registering ai* 
a voter, or who shall make any promise to influence the giving 
or withholding any such vote or registration, or who shall make 
or become directly or indirectly interested in any bet or wager 
depending upon the result of an election, shall vote at such elec- 
tion. No person who has been convicted of a felony shall have 
the right to register for or vote at any election unless he shall 
have been pardoned and restored to the rights of citizenship. 

Derived from § 175 of former Election Law (L. 1909, ch. 22). 
, Persons excluded from right of suffrage: see Constitution, art. 11, § 2. 

Prohibition against convict voting: see Penal Law, §' 644. 

Necessity of judgment of conviction. — The word "convicted" as used in 
this section refers to a judgment of conviction, and one who has pleaded 
guilty, or against whom a verdict of guilty has been rendered by a jury, is 
not disqualified where no judgment is entered thereon. People v. Fabian, 
(1908) 192 N. Y. 443, 85 N. E. 672, 127 A. S. R. 917, 15 Ann. Cas. 100, 18 
L. K. A. (N. S.) 684, reversing 12^ App. Div. 89, HI N. Y. S. 140. 
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ConTiction of minor. — ^A person convicted of a felony while a minor and 
released from prison during minority is excluded from the right of suffrage. 
Op. Atty.-Gen. (1901) 282. 

Conviction in federal court. — ^A person who has t>een convicted of a felony 
in a federal court is disfranchised under this section. Op. Atty.-Gen. (1912) 
339. But it would seem that this is true only in case of an offense which is 
a felony under the laws of this state, and hence not true of counterfeiting. 
Op. Atty.-Gen. (1911) 407. 

Place of confinement. — This section should be construed with section 644 
of the Penal Law, and a person sentenced to a reformatory is not disfranchised 
by subsequently being transferred to a state prison. Op. Atty.-Gen. (1912.) 
659). 

Pardon by President. — A pardon by the President after a conviction in the 
federal courts, and a restoration of citizenship, are effective to remove the 
effect of the conviction. Op. Atty.-Gen. (1911) 408. 

Pardon of alien. — ^An alien who has been convicted of a felony is not given 
citizenship by a pardon, where he has never been naturalized. Op. Atty.-<jren. 
(1913) 42. 

Naturalization after conviction. — ^An alien convicted of a felony^ is not 
enfranchised by naturalization, but mufst be restored to citizenfihip by a 
pardon. Op. Atty.-Gen. (1904) 257. 

Candidate's promise* to serve for less legal compensation as constituting 
bribe. — ^A promise made by a candidate to serve, if elected, for less than the 
salary allowed by law, is a bribe, and invalidates all votes cast for the candi- 
date under the influence of such promise. People v. Thornton, (IStSl) ^ 
Hun 456. 

§ 153. Annual meetings for registration. 1. Except in the 
city of New York, the hoard of inspectors for each election dis- 
trict in every city having five thousand inhabitants or more, or 
wholly or partly within a village having five thousand inhabit- 
ants or more, shall hold, before every general election, four 
meetings for the registration of the voters thereof, at the place 
designated therefor, to be known respectively as the first, second, 
third and fourth meetings for registration. Such meetings shall 
be held on the fourth Friday, fourth Saturday, third Friday and 
third Saturday before such election. Each meeting except the last 
shall begin at ten o'clock, and the last meeting at seven o'clock, 
in the forenoon, and each meeting shall continue until ten o'clock 
in the evening. 

2. The board of inspectors for each election district other than 
an election district in a city or village having five thousand inhabit- 
ants or more shall hold before every general election two meet- 
ings for the registration of the voters thereof, at the place desig- 
nated therefor, to be known respectively as the first and second 
meetings for registration. Such meetings shall be held on the 
fourth and third Saturdays before such election. The first meet- 
ing shall begin at seven o'clock in the forenoon and the second at 
one o'clock in the afternoon, and each meeting shall continue until 
ten o'clock in the evening. 



Digitized by 



Google 



ELECTION LAW 158 



L. 1922, ch. 589 Begistration and Enrollment of Voters { 153 

I ■ ■ 

,3. The board of inspectors for each election district in the city 
of New York shall hold before every general election six meetings 
for the registration of the voters thereof at the place designated 
therefor.v Such meetings shall begin on Monday the twenty- 
ninth day before such election and continue on each day of the 
same week up to and including Saturday. On each day except 
Saturday the meeting shall begin at five o'clodc in the evening, 
and on Saturday at seven o'clock in the morning, and each meet- 
ing shall continue until half past ten o'clock in the evening. 

Derived from § 150 of former Election Law (L. 1900, ch. 22), but amended 
to shorten the hours of registration outside of New York city. 

Misdemecmor to hinder registration: see Penal Iaw, § 764. 

Misdemeanor to hinder or delay elector on way to place of registration T 
0ee Penal Law, §' 764. 

Registrations see Constitution, art. II, § 4. 

Nature of registration and validity of requirement. — " Kegistration is the 
method of proof prescribed for ascertaining the electors who are qualified to 
<5ast votes and the registers are the lists of such electors. It is a part of the 
machinery of elections and is a reasonable regulation, which conduces to their 
orderly conduct and fairness. It is one safeguard against frauds; for it is a 
means for furnishing all the electors of the district with the knowledge of 
what persons will claim the right of voting, a sufficient time in advance of the 
election for them to act upon it, if necessary." People v. Bell, (18W) 110 
N. Y. 175, 23 N. E. 533. 

Closing hour. — It is the duty of the board of inspectors to register al'l 
voters who have made application for registration and who are within the 
place of registration at the closing hour. People v. Hosmer, (1885) 2 How. 
Pr. (N. S.) 472. 

An opinion of the attorney-general construing section 30 of a former Elec- 
tion Law was in part as follows : " Respecting the hours of the meetings of 
the Board' of Registry in cities of the first class, section 30 of the Election 
Law provides that such meetings shall begin at 7 o'clock in the morning and 
continue until 10 o'clock p. m. This provision has been specifically inter- 
preted by the court in an opinion rendered by Mr. Justice Bischoflf of the 
Supreme Court, in the case of People v. Doe et al., publisihed in the New 
York Law Journal of Octol?er 26, 1901, in which the court said: *The ap- 
plication presents the question whether a qualified voter, who has presented 
himself at the place of registration before 10 o'clock in the evening ( Election 
Law, sec. 30), may require the board of inspectors to receive his name, not- 
withstanding that the hour of ten has passed before he could actually receive 
the attention of the board, owing to his being required to wait for the 
registering of earlier applicants. Stection 30 of the Election Law provides 
that the meetings for registration 'shall begin at 7 o'clock in the forenoon 
and continue . . . until 10 o'clock,' but this is not a provision of a 
mandatory character such as would import a requirement for the closing of 
the meeting for all purposes at the time stated. The statute is to receive a 
reasonable interpretation to carry out its apparent purpose, and this purpose 
is, as voters are apprised by the words used, to enable persons properly 
qualified to present themselves at any time between the hours stated for the 
purpose of registration. If by any reason of circumstances over which the 
voter has no control he is made to wait at the place of meeting, he has none 
the less complied with the law in its substantial meaning, and his right 
to register cannot be taken from him because of the delay, within the reason- 
able intention of the statute. The point was considered and ruled favorably 
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to a similar application in People v. Hosmer, (1885) 2 How. Pr. (N. S.) 
472, and the statute there considered was framed in subd^ntial identity with 
the section of the Election Law now "before me. The case of Matter of 
Thirty-Second Election District (18 N. Y. St. Rep. 785), involved the con- 
straction of a statute containing a mandatory direction for the closing of 
the polls at an hour stated, and the distinction which applies is noted in 
the Hosmer case (supra). The presence of the relator at the place of meet- 
ing sufficiently disclosed a desire and intention to register, and whether or 
not he made a demand to be permitted so to do is not material, as I view the 
case." Op. Atty.-<5en. (1904) 448. On the authority of the cases cited the 
attorney-general ruled that the board of inspectors was required to register 
all persons waiting in line up to and including the last man to present 
himself for that purpose, even though the place of registry was not large 
enough to accommodate all of such persons up to the end of the line. 

Right to adjourn meeting. — The election inspectors have no right, by post- 
ing a notice, to adjourn the meeting from 12 o'clock noon until 2 in the 
afternoon of the registration day. Op. Atty-Gen. (1902) 322. 

§ 154. Method of registration in cities and villages of five 
thousand inhabitants or more. In cities and villages having 
five thousand inhabitants or more, the names of such persons only 
as personally appear before the inspectors, and who are or will 
be at the election for which the registration is made, qualified 
voters, shall be registered for a general election, except that when- 
ever any election district in a village having five thousand inhabit- 
ants or more shall embrace within its boundaries territory with- 
out the limits of such village, the inspectors shall, at their first 
meeting for registration for a general election, place upon such 
register the nam^s of all persons appearing on the raster of the 
last preceding general election who reside without the limits 
of such village but within the election district and who voted 
at such last preceding general election, except the names of such 
voters as are proven to the satisfaction of such inspectors to have 
ceased to be voters since such general election or to have moved 
within the limits of such village. They shall also place upon such 
register, at their first and subsequent meetings, the names of all 
other persons residing without the limits of the village and within 
such election district who are known or proven to the satisfaction 
of the inspectors to be then or thereafter entitled to vote at such 
election and who reside within such election district but without 
the limits of such village. The provisions of the next section in 
relation to the registration of new voters shall apply to a new 
voter residing without the limits of the village. A qualified 
voter in such an election district residing outside of such village 
may apply, but is not required to apply, in person to be registered. 

Derived from § 158 of former Election Law (L. 1909, ch. 22). Unchanged 
except reference to new voters. 
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§ 155. Method of registration in election districts outside 
of cities and villages of live thousand inhabitants or more. At 

the first meeting for registration in any election district 
wholly outside of a city or village having five thousand inhabit- 
ants or more the inspectors shall place upon the register the 
names of all persons who voted at the last preceding general elec- 
tion, as shown by the register of such election, except the names 
of such voters as are proven to the satisfaction of such inspectors 
to have ceased to be voters in such district since such general 
election, and also at such first meeting and at the second meeting 
they shall place on the register the names of all other persona 
known or proven to the satisfaction of the inspectors to be then 
or thereafter entitled to vote at such election. In the case of a 
new voter, unless a majority of the inspectors know or it be 
proven to their satisfaction that he is able, except for physical 
disability, to read and write English, the inspectors shall write 
opposite his name, in the last column of the registers, the word 
*^ examine." If any voter shall, upon oath, declare that he has 
reason to believe that such new voter is not able, except for 
physical disability, to read and write English, the inspectors shall 
likewise write opposite his name the word " examine." If no 
person in the election district is to be examined, the inspectors 
or one of them shall notify the board of elections, and such board 
need not provide at the election the printed slips for such an 
examination. 

A qualified voter in such an election district may apply, but 
is not required to apply, in person, to be registered. 

Derived from §' 15^ of former Election Law (L. 1909, cli. 22) but amended 
in relation to the literacy test. 

Test of population. — The last state census affords the test as to the popula- 
tion of a city or village. Op. Atty.-Gen. (1898) 260. 

Personal registration. — The legisilature cannot require electors not residing 
in cities or villages* having more than five thousand inhabitants to register in 
person where they did not vote at the last general election, and a provision 
formerly contained in this section requiring &uch registration was held to vio- 
late Const., art. 2, § 4. Matter of Eraser, (1911) 203 N. Y. 136, 9© N. E. 
3ft5, Ann. Cas. 191 3B 14>, reversing Board of Inspectors of Election, (1911) 
14)6 App. Div. 898, 131 N. Y. S. IIHS. See further Matter of I>anniels, 
(1911) 74 Misc. 485, 131 N. Y. S. 651; Matter of Randall, (1911) 7^ Misc. 
539, 132 N. Y. S. 457. 

Affidavit of elector. — ^A former requirement as to aflBdavits in the case of 
an elector whc did not appear in person was held unreasonable and invalid, 
and the statute was therefore construed as requiring merely satisfactory 
proof, by affidavit or otherwise, of the right of the elector to register. Rupert 
V. Rees, (1'914) 212 N. Y. 514, 106 N. E. 32^. 

Omission of name for lack of qualification. — Where the election officers on 
the first day of registration decide that persons- on the previous* poll list are 
not qualified electors, and omit such names from registration, thereafter the 
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registration of such persons must be original registration. Op. Atty.-Gen. 
(1904) 450. 

Presumption from registration. — Where the name of an elector appears on 
ihe register list it will be presumed that the inspectora were satisfied as to 
his right to be registered. Matter of Matthews, (1911) 143 App. Div. 561, 
i28 N. Y. S. 537. 

§ 156* Additional meetings for registration, except in the 
city of New York. If a special election be called by the gov- 
ernor, or an election at which registered voters only may partici- 
pate be appointed by or pursuant to law for a time other than the 
day of general election, the inspectors of election of the various 
election districts in the political subdivision for which such spe- 
cial or other election is to be held, except in the city of New 
York, shall meet in their respective districts on the second Satur^ 
day preceding such election, from eight o'clock in the forenoon to 
ten o'clock in the evening, for the purpose of revising and cor- 
recting the register of voters, two copies of which, one being the 
registration signature copy if any, shall be delivered to them for 
that purpose by the board of elections. 

I>erived from § 151 of former Election Law (L. 1901>, ch. 22) as added by 
L. 1916, ch. d37, S ^% Aiid subsequently amended. 

§ 157. Registration for otlier tlian general elections. 1. In 

a city or village having five thousand inhabitants or more, at the 
meeting of the board of inspectors for revising and correcting the 
register for any election other than a general election, the in- 
spectors shall retain upon the register the names of all persons 
qualified to vote at such election in the election district which 
appear upon the register for the preceding general election, except 
the names of such voters as are proven to the satisfaction of the 
inspectors to have ceased to be voters of the district, and shall, 
at such meeting, add only to the register the names of persons 
qualified as voters who shall personally appear before the board. 
So far as practicable, the provisions of this chapter relating to 
vegistration on a day of annual registration in such a city or 
village shall apply to the personal registration of such additional 
voters. If the voter resides within the election district but with- 
out the limits of such village, his name shall be placed upon the 
register, if it be shown to the satisfaction of the board that he is 
(entitled to vote in such district. In all election districts other 
than in cities or villages having five thousand inhabitants or 
more, the board of inspectors in preparing for an election other 
than a general election shall add to the register for the last pre- 
ceding general election the names of such persons as they know 
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are or are satisfied by proof will be on the day of such election 
qualified to vote thereat, and shall strike therefrom the names 
of all persons who are known or are proven to their satisfaction 
to have ceased to be qualified voters of such election district. If 
the name of a voter is already on a register to be used at such 
election in an election district, he shall not apply for registration, 
nor knowingly allow his name to be registered, for such election, 
at any such meeting, in another election district, without first 
notifying the inspectors of the first mentioned district, or at least 
two of them of opposite political faith, that he is no longer a 
qualified voter therein and specifying the election district to 
which he has moved and in which he intends to be registered, and 
the board of inspectors of the election district from which the. 
voter so states that he has removed shall, at its meeting preceding 
such election, strike his name from the register of such district, 
if satisfied that he has removed therefrom, and shall make an 
entry in their registers specifying the election district to which 
the voter claims to have removed. If, when a person applies in 
person to a board of inspectors for such an election, the inspectors 
or any of them shall know or suspect, or the applicant's answer 
to the question as to where he last registered or voted, shall dis- 
close, that his name may be on the register for such election in 
another election district, the inspectors, before placing his name 
on the register, shall require him to make oath as follows: "I 
have given the notice required by law to have my name stricken 
from any other register to be used at this election/' 

2. In the city of New York, the board of elections shall make 
the necessary changes in the registers for any election district, 
for the purposes of a special election, on any day during office 
hours after the issuance of the proclamation for such election and 
not later than the second Saturday preceding the election, and 
applicants for registration therefor may apply for registration 
in person, and not otherwise, during such times. The board* shall 
have, in respect of any election district in the city, the powers 
and duties of a board of inspectors at a meeting in a city of over 
five thousand inhabitants to revise and correct the register for 
an election held at a time other than that of the general election, 
except as otherwise provided herein. When an applicant applies 
to such board of elections for registration for such special elec- 
tion, he shall be required to give under oath his answers to all 
questions, touching his identity and qualifications, which may be 
asked. If it shall appear from his answers or otherwise that he 
was registered for the last preceding general election elsewhere 
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within the city, the board shall examine the register for the elec- 
tion district in which he was so registered and shall compare the 
information and the signature if any of the voter appearing on 
such register, or his identification statement if any made on a 
day of the preceding annual registration, with the information 
given and signature or identification statement made when he 
applies to be registered for such special election, and if he is 
found qualified to be and is registered for such election, the board 
shall strike his name from the register of such other election 
district and shall also transfer his enrollment if both districts are 
in the same county; provided, however, that when an applicant 
claims to have registered for the preceding general election else- 
where in the city, he shall not be registered for such special elec- 
tion nor shall the name, as given by him, be stricken from the 
register of any election district unless the board is satisfied of 
his identity. Applications for registration under this subdivi- 
sion may be made at the oflBce or branch office of such board 
within the borough containing the election district in which the 
applicant seeks to be registered, and the powers and duties of 
the board may be exercised thereat by all the members of the 
board, or, if the board shall so direct, by two members of opposite 
poilitical faith, or by one member and a designated employee of 
opposite political faith, or by two designated employees of oppo- 
site political faith. 

3. No voter shall cause his name to be placed, or knowingly 
permit his name to be placed, upon the register of an election 
district for any election other than a general election while he 
has any reason to believe that his name appears upon the register 
of another election district to be used at such election. 

Derived from § l&O of former Election Law (L. 1909, ch. 22). 

Purpose of section. — This section provides a method by which voters quali- 
fied to vote at a special election may be registered, and for the correction of 
the registry list for s-uch an election. Op. Atty.-Gen. (1907) 482. 

Procedure on chm^e of recide-ce. — For an early opinion of the attorney- 
general see Op. Atty.-Gen. (1907) 482. 

§ 158. Duties of inspectors at registration, in a new elec- 
tion district, for an election other than general election. 

At a meeting of the board of inspectors for the registration of 
voters for an election other than a general election, in an election 
district created since the general election, such inspectors shall 
make a new register, in duplicate, and shall place thereon the 
names of all persons whose names are on the copies of registers 
famished by the board of elections who appear on such copies as 
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residents of such new district and who are still qualified to vote 
therein at such election, and the names of other qualified voters 
in such new district, hut in a city or village having five thou- 
sand inhabitants or more they shall not register a person whose 
name is not on any such copy or who does not appear thereon 
as residing within the territory of such new district, unless he 
applies in person for registration, except a qualified voter resid- 
ing in such a district and outside of the village. The board of 
elections of the city of New York, in the case of such a newly 
created district and a special election, shall prepare, between the 
issuance of the proclamation for such election and the 'second 
Saturday before the election, a duplicate register for such elec- 
tion, in the manner above provided, from the registers for the 
several districts out of which the new district is formed and shall 
register additional voters, if any, in the manner prescribed in 
the last section. "When names are copied pursuant to this sec- 
tion, all entries in connection therewith, relating both to regis- 
tration and enrollment also shall be copied, and the new registers 
shall be the rasters for a subsequent election or primary 
occurring before the next general election. 

Derived in part from § 183 of former Election Law (L. 1909, ch. 22). 
New in part. 

§ 159. Supplying vacancies or absences of inspectors, 1. 

If at the time of any meeting of the inspectors for registration 
there shall be a vacancy, or if any inspectors shall be absent, the 
inspector present who is a member of the same party as the 
absent inspector shall appoint a qualified voter of the district .who 
is a member of the same party to act in place of the absent 
inspector for the whole of that day. 

2. If at any such meeting two inspectors who are members 
of the same party shall be absent, the inspector or inspectors 
present shall appoint qualified voters of the district, who ar^ 
members of the same party as the absent inspectors, to act until 
such absent inspectors, or their successors duly appointed by the 
original appointing authority, shall appear. 

3. If at any such meeting there shall be vacancies in all tho 
offices of inspectors, or if no inspector shall appear within ono 
hour after the time fixed bv law for the opening of such meeting, 
the qualified voters of the district present, not less than ten, may 
name four qualified voters of the district, equally divided between 
the two parties entitled to representation, to act until such absent 
inspectors or their successors dnlv appointed by the original 
appointing^ authority, shall appear. 
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4. Every person so appointed or named shall take the oath 
of office. A person appointed or named for temporary service 
shall receive no pay unless he shall serve for the whole or the 
remainder of the day. 

Derived from §' 313 of former Election Law (L. 1W)9, ch. ^). 

Vacancy on registration day. — ^A vacancy existing on registration day may 
be filled as provided by this section. Op. Atty.-Gen. (18%) 277. 

Vacancy previous to registration day^— The power of inspectors to fill vacan- 
cies in their numlber arises only where a vacancy exists when they meet. 
Op. Atty.-Oen; (1904) 381. 

§ 160. General provisions as to conduct of meetings. No 

part of a day fixed for the registration of voters shall be deemed 
a holiday so as to affect any meeting or proceeding of the board 
of inspectors for registration. All meetings of the board of 
inspectors for registration shall be public. An American flag, 
approximately three feet by five feet in size, shall be displayed 
in each place of registration during the hours of registration. 
The place of registration and the enrollment booths shall be kept 
clearly lighted. Before entering on their duties the inspectors 
of each district shall appoint one of their number chairman, to 
serve as such during his term of office, or if a majority shall not 
agree upon such an appointment, they shall draw lots for that 
position. The inspectors shall act as a board and a majority 
thereof shall decide questions. In each election district in a town, 
where paper ballots or two voting machines are to be used, the two 
inspectors of each party, at the first meeting for registration 
following the appointment of inspectors for such a district, 
shall appoint a ilerk who shall be a voter and a member 
of such party, tc represent such party, to serve on election 
day during the term of the inspectors appointing him. There 
, shall be no smoking in any place of registration in any church 
or school. The map or maps furnished showing the election dis- 
trict shall in cities be posted in the place of registration and shall 
remain posted until the close of the general election. No political 
banner, poster or placard shall be allowed in or upon the place 
of registration during any day of registration. Where an oath 
is required or permitted by this article at any meeting for reg- 
istration, any inspector may administer it. The inspectors, and 
each of them, shall preserve good order within and around the 
place of registration anrl keep access thereto unobstructed. The 
board or any member thereof by order in writing may direet the 
arrest of any person refusing to dbey the lawful commands of the 
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inspectors, or guilty of disorderly conduct disturbing their pro- 
ceedings, or violating, or attempting to violate, any of the provi- 
sions of this chapter or of the article of the penal law specifying 
crimes concerning the elective franchise. Any peace officer or 
any person designated by the board shall execute the order. 

Berived from §§ 298, 219, 315, of former Election Law (L. 1909, ch. 22). 

Nature of inspectors' functions. — Early authorities have held that a board 
of inspectors act only ministerially in receiving and registering the name of 
the voter, and must, therefore, register all who conform in their applications 
for registration to the formal requirements of law, and must refuse registra- 
tion to any who fail in such conformity. People v. Bell, (1890) 119 N". Y. 
175, 213 N". E. 53i3'; Matter of Hamilton, (1894) 80 Hun 511, 30 K Y. S. 490. 
See also Matter of Ward, (1892) 20 N". Y. S. 606, 29 Abb. N. Cas. 187. 

Absence during registration hours. — '^ Eespecting the attendance of inspeo- 
tors during the hours fixed for registration, thisi office has previously suggested 
that the law will be sufficiently complied with, if the election officers will 
arrange among themselves as to the time to be taken by each of them for 
meals or for other necessary absence, providing, however, such arrangement 
provides for a majority of the election officers in session continuously during 
the time of registration." Op. Atty.-Gen. (1902) 322. 

§ 161. Watchers. Each political party or independent body 
duly filing or entitled to file certificates of nominations of candi- 
dates for offices to be filled at the election may, by a writing 
signed by the duly authorized county, city, town or village com- 
mittee of such political party or independent body, or by the 
chairman or secretary thereof charged with that duty, and 
delivered to and filed with one of the inspectors of election, 
appoint not more than two watchers to attend any meeting or 
meetings of the inspectors for an election district held for the 
registration of voters thereof. Each watcher must be a qualified 
voter of the city or county in which is located the election district 
for which he is appointed a watcher. Such watchers may be 
present at such place of registration from at least fifteen minutes 
before the commencement of such meeting until after the coih- 
pletion of the duties of the board of inspectors for that day of 
registration. Any watcher may examine any challenge list fur- 
nished by the.board of elections. 

Derived from $ 152 of former Election Law (L. 1909, ch. 22). 
Watchers for suffragists and anti-suffragists prior to the adoption of the 
constitutional amendment See Op. Atty.-Gen. (1915) 243. 

§ 162. Register of voters; no registration required for cer- 
tain elections. The buard of inspectors of each election district, 
at its meetings for registration before the general election in 

11 
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each year, shall make a register in quadruplicate, one copy to be 
made by each inspector, of those persons, and none other, who are 
or will be qualified to vote in such district at such election, which 
register when completed shall be the register of voters of the dis- 
trict for such election. Such register, as the same may be revised 
ox corrected pursuant to this article, or the required number of 
copies thereof, also shall be used at all other elections, including 
primaries, held in such district during the year succeeding such 
general election, except at town meetings and village elections 
for which no registration is required. No registration of voters 
shall be required for town or village elections, except as provided 
in the village law, and except that when a town or village election 
is held at the same time with a general election all voters in such 
town or village to be entitled to vote at such town or village elec- 
tion must be registered as provided by law for the registration 
of voters for any general election in such town or village. 

I>eriyed from § 154 of former Election Law (L. 190&, ch. 22). 

§ 163. General duties of inspectors where registration is 
required to be personal; identification of illiterates in cities 
of over fifteen thousand inhabitants. 1. In all ^^ection districts 
where registration is required to be personal, when a voter pre- 
sents himseK for registration, an inspector designated by the 
board of inspectors shall ascertain from him the information 
required to be entered in the register. Each inspector shall enter 
in ink in the appropriate column of the register made by him the 
information given by such person. The initials of a woman's 
husband shall not be included in her name nor shall the abbrevia- 
tion " Mrs.^' be prefixed to her Christian or given name ; and this 
provision applies also to her signature, in a district where voters 
sign the register. If it. appear from the answers of the person 
applying for registration or if the inspectors shall know or it be 
proven to their satisfaction that such person is a new voter, as 
defined by section one hundred and fifty, he shall not be registered 
unless it appears to the satisfaction of the board of inspectors, by 
the test or proof prescribed by section one hundred and sixty-six, 
that he is able to read and write English, except in the case of such 
a voter who is shown to be incapacitated therefrom by physical 
disability. 

2. In a city of over fifteen thousand inhabitants, if the voter, 
other than a new voter, alleges his inability to sign his name, or 
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if, in such a city, a new voter who is able, except for physical 
disability, to write, alleges that by reaspn only of such disability 
he is unable to sign his name, one of the inspectors designated 
by the chairman shall read to the voter the following list of 
questions from the book of identification statements for registra- 
tion day, and such inspector shall write in such book the answers 
of the voter, to such questions : What is your true name i What 
is or was your father's full name ? What is or was your mother's 
full name? What is your occupation? What is the name of 
your present employer? If unemployed, what is the name of 
your last employer? Where is or was his place of business? 
Are you married or single? Where did you actually reside 
immediately prior to taking up your present residence ; state floor 
and character of premises ? The number on the sheet which con- 
tains the voter's answers, in such book, shall be entered by such 
inspector opposite the voter's name in the registration signature 
copy of the register, in the column for signatures and numbers 
of identification statements. Such inspector shall sign and date 
the ceitificate at the end of the list of questions so read and 
answered, which certificate shall be as follows: "I certify that 
I have read to the above named voter each of the foregoing qwe^- 
tions and that I have truly reoorded Tn'a answers as above to each 
of the questions." The book of identification statements for regis- 
tration day shall be kept at all times with the registration signa- 
ture copy of the register. 

Derived from § 156>-a of former Election Law (L. 1909, ch. 22), as added 
by L. 1919, ch. 604, 8* 30. 

§ 164. Form and contents of register in a city of over one 
million inhabitants. This section shall apply only to the regis- 
ter for an election district within a city of over one million in- 
habitants. The leaves of such register shall be indexed from 
A to Z. Such register shall be arran^d in thirty-six columnfl, 
each to be appropriately entitled to indicate its purposes. In 
the first column shall be entered at the time of the completion of 
registration on the last day, but not before, the reeristration num- 
ber of each person registered. In column two shall be entered on 
each day of registration the date of the registration of each voter. 
In column three shall be entered by the inspectors the enrollment 
number of the voter. Column four shall be reserved for the name 
of the party with which the voter enrolls, to be entered in two 
copies by the board of elections. In column five shall be entered 
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by the inspectors the surnames of the persons registered, in the 
alphabetical order of the first letters thereof, on the page bearing 
the index letter of the surname. In column six shall be entered by 
the inspectors. the christian name or names of such persons, re- 
spectively and the middle initial or initials, if any. In column 
seven shall be entered by the inspectors the street number, if any, 
of the voter's residence. In column eight shall be entered by the 
inspectors the name of the street or avenue of such residence or a 
brief description of the locality thereof. Columns nine to seven- 
teen, inclusive, shall be reserved for election and primary day 
entries, for which three sections of three columns each shall be 
provided, in the following order: The first section shall be used 
for entries at, and shall be entitled " general election," the next 
section shall be used for entries at, and shall be entitled ^^ special 
election," and the last section shall be used for entries at, and 
shall be entitled ^^ fall primary," except that in the register to be 
used during the year of a spring primary, the last two sections 
shall be used for entries at, and shall be entitled, in the following 
order, " spring primary " and " fall primary." The three col- 
umns in each such section shall be for entering therein on the 
day of election or primary, in the following order, the number on 
ballot delivered to voter, number on ballot voted and " remarks " 
regarding challenges, oaths, assisted voters and other facts re- 
quired to be recorded. In column eighteen shall be entered the 
voter's age, except that a voter over thirty years of age may state 
such age as " over thirty " and have it so entered in the register. 
In column nineteen shall be entered, if the voter be a citizen by 
marriage, the length of time that the voter has been an inhabitant 
of the United States. In column twenty shall be entered the fact 
as to whether the voter is "married, single or widowed." In 
columns twenty-one, twenty-two and twenty-three, shall be en- 
tered the voter's length of residence by years, months and days, as 
the case may be, in the state, county and election district, respect- 
ively. In column twenty-four shall be entered the country of the 
voter's nativity, which shall mean the country, state or province 
of the voter's birth, irrespective of former political allegiance. In 
column twenty-five, if the voter be a naturalized citizen, shall be 
entered the date of the naturalization certificate, or, in the case of 
a woman who claims citizenship by marriage, the name of the 
person to whom married, and if the husband is a naturalized 
citizen the date of his naturalization certificate. In column 
twenty-six shall be entered the designation of the court issuing 
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any such naturalization certificate. In columns twenty-seven, 
twenty-eight, twenty-nine and thirty shall be entered, respec- 
tively, the name of the state, the city or town and the street num- 
ber and the name of the street or avenue of the residence of such 
voter from Which he last registered or voted, and the year in 
which he last registered or voted. In column thirty-one shall be 
entered the number of the room or floor occupied by the voter at 
the residence stated by him. In column thirty-two shall be en- 
tered the full name of the householder, tenant, subtenant or 
apartment lessee with whom the voter resides. In coltunn thirty- 
three shall be entered, if the voter is in business for himself or 
with others, the name under which he is so in business, or if the 
voter is employed by some other person, the name of his present 
employer. If he is not in business and has no employment, the 
word "none" shall be entered, together with the name under 
which he was last in business or the name of his last employer, 
if any. In column thirty-four shall be entered the street and 
number, or if he has no street number, a briet description of the 
location of the place, if any, where he is so in business or em- 
ployed, or, if unemployed, the place, if any, where he was last in 
business or employed. The information required to be stated in 
columns thirty-three and thirty-four shall be asked only in the 
event that the person offering to register shall not have registered 
for i^e general election immediately preceding in the same elec- 
tion district. Column thirty-five shall be used for the signatures 
or numbers of identification statements of voters during registra- 
tion in one copy only of the register. Above each horizontal line 
in such column shall be printed the words " the foregoing state- 
ments are true." The voter, at the time of registration, unless he 
alleges his inability to write, shall sign his name by his own 
hand, using an indelible pencil or ink, below such words in such 
column. The copy used for such signatures at the registration 
shall be a register other than the public copy, shall be kept by an 
inspector of opposite political faith from the chairman and shall 
be known as the " registration signature copy." ,In column 
thirty-six, to be known as " registration remarks " colunm, shall 
be entered facts regarding cihallenges, oaths and other matters 
required to be recorded on a day of registration. 

Derived from § 166 of former Election Law (L. 1909, eh. 22), as added 
by L. l^ig-, ch. 504, § 20. 

Power of mspectors with respect of questions asked. — The diaties of a 
board of inspectors of election, in attending the registration of voters in 
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order to ascertain who are qualified electors, are not of an inqmsitorial nature 
but purely ministerial, and the questions they are permitted to ask are for 
the sole purpose of testing the intending voter's qualifications.. So a native of 
Poland, upon becoming a naturalized citizen of the United States, cannot 
be deprived of his right to vote or participate at the next primary elec- 
tion, because, at the registration of voters, he refused to give to the board 
of inspectors of election any further details as to the place of his nativity 
than to ansiwer that he was born in Poland. Koninski v. Vieser, (1916) 
97 Misc. a59, 161 N. Y. S. 129. 

§ 165. Form and contents of register outside of a city of 
over one million inliabitants. This section shall apply only 
to the register for an election district outside of a city of over 
one million inhabitants. The leaves of such register shall be in- 
dexed from A to Z. The register for an election district in which 
the registration is not required to be personal as to any of the 
voters shall have the first seventeen columns described below and 
the r^stration remarks column. The register for any other 
election district shall have the said seventeen columns, the addi- 
tional columns hereinafter prescribed audi such ^* registration 
remarks column," which shall be given the last and highest num- 
ber. All columns shall be appropriately entitled to indicate their 
purpose. Subject to the foregoing provisions, the register shall 
be arranged and prepared as follows: 

1. In the first column shall be entered at the time of the ^com- 
pletion of r^istration on the last day, but not before, the regis- 
tration number of each person registered. In column two shall 
be entered by the inspectors the enrollment number of the voter. 
In column three shall be entered by the inspectors the surnames 
of the persons registered, in the alphabetical order of the first 
letters thereof, on the page bearing the index letter of the surname. 
In column four shall be entered by the inspectors the christian 
name or names of such persons, respectively, and the middle initial 
or initials, if any. In column five shall be entered by the inspectors 
the street number, if any, of the voter's residence. In column 
six shall be entered by the inspectors the name of the street or 
avenue of such residence or a brief description of the locality 
thereof, and the rural free delivery number, if any. Column 
seven shall be reserved for the name of the party with which 
the voter enrolls to be entered by the board of elections. Columns 
eight to sixteen, inclusive, shall be reserved for election and prim- 
ary day entries, for which three sections of three columns each 
shall be provided, in the following order: The first section shall 
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be used for and be entitled " poll-book, fall primary/* the next 
section shall be used for and be entitled " poll book for election 
other than general or primary election," and the last section shall 
be used for and be entitled " general election poll-book,*' except 
that in the register to be used during the year of a spring prim- 
ary, the first two sections shall be used for and be entitled, in the 
following order, "poll-book, spring primary" and "poll-book, 
fall primary." The three columns in each such section shall be 
for entering therein on the day of election or primary, in the 
following order, the number on ballot delivered to voter, number 
on ballot voted and " remarks ** regarding challenges, oaths, as- 
sisted voters and other facts required to be recorded. In column 
seventeen shall be entered by the inspectors on each day of regis- 
tration the date of the registration of each voter. In the final 
column, to be known as the " registration remarks " column, shall 
be entered facts regarding challenges, oaths and other matters re- 
quired to be recorded on a day of registration. 

2. In an election district in which registration is required to 
be personal as to any of the voters outside of a city of over fif- 
teen thousand inhabitants, the register shall have the following 
additional columns to follow column seventeen for the following 
entries, to be made on each day of registration : In column eigh- 
teen shall be entered the voter's age, except that a voter over thirty 
years of age may state such age as " over thirty " and have it so 
entered in the register. In column nineteen shall be entered, if 
the voter be a citizen by marriage, the length of time that the 
voter has been an inhabitant of the United States. In column 
twenty shall be entered the fact as to whether the voter is *^ mar- 
ried, single or widowed." In columns twenty-one, twenty-two and 
twenty-three, shall be entered the voter's length of residence by 
years, months and days, as the case may be, in the state, county 
and election district, respectively. In column twenty-four shall 
be entered the country of the voter's nativity, which shall mean 
the country, state or province of the voter's birth, irrespective of 
former political allegiance. In column twenty-five, if the voter 
be a naturalized citizen, shall be entered the date of the naturali- 
zation certificate, or, in the case of a woman who claims citizen- 
ship by marriage, the name of the person to whom married, and 
if the husband is a naturalized citizen the date of his naturaliza- 
tion certificate. In column twenty-six shall be entered the 
designation of the court issuing any such naturalization certifi- 
cate. In columns twenty^seven, twenty-eight, twenty-nine and 
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thirly shall be entered, respectively, the name of the state, the 
city or town and the street number and the name of the street or 
lavenue of the residence of such voter from which he last regis- 
tered or voted, and the year in which he last registered or voted. 
In colunm^ thirty-one shall be entered the number of the room or 
floor occupied by the voter at the residence stated by him. In the 
final^ or ^^ registration remarks " column, shall be entered the 
matter specified for such column in subdivision one of this section. 
If, in a district where such register is used, all of the voters are 
not required to register personally, the information to be entered 
concerning voters whose registration is not personal shall consist 
only of the matters provided for within the first seventeen col- 
umns, described in subdivision one of this section, and the " regis- 
tration remarks " column. 

3. In an election district within a city of over fifteen thousand 
inhabitants and not over one million inhabitants, the register 
shall have the columns described in subdivision two of this section 
and also the following additional columns to follow thirty-one, 
for the following purposes, to be used for entries on each day of 
registration: In column thirty-two shall be entered the full name 
of the householder, tenant, subtenant or apartment lessee with 
whom the voter resides. In column thirty-three shall be entered., 
if the voter is in business for himself or with others, the name 
under which he is so in business, or if the voter is employed by 
some other person, the name of his present employer. If he is 
not in business and has no employment, the word " none " shall be 
entered, together with the name under which he was last in busi- 
ness or the name of his last employer, if any. In column thirty- 
four shall be entered the street and number, or if he has no street 
number, a brief description of the location of the place, if any, 
where he is so in business or employed, or, if unemployed, the 
place, if any, where he was last in business or employed. The in- 
formation required to be stated in columns thirty-three and 
thirty-four shall be asked only in the event that the person offer- 
ing to register shall not have registered for the general election 
immediately preceding in the same county. Column thirty-five 
shall be used for the signatures or numbers of identification state- 
ments of voters during registration in one copy only of the regis- 
ter. Above each horizontal line in such ttolumn shall be printed 
the words "the foregoing statements are true." The voter, at 
the time of registration in any such city of over fifteen thousand 
inhabitants, imless he alleges his inability to write, shall sign his 
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name by his own hand, using .an indelible pencil or ink, below 
such words in such column. The copy used for such signatures 
at the registration shall be a register other than the public copy, 
shall be kept by an inspector of opposite political faith from the 
chairman and shall be known .as the " registration signature 
copy/* The register in such a city also shall have the final 
'^ registration remarks " column, for the entry therein of the 
matters specified in subdivision one of this section. 

Derived from §' 155 of former Election Law (L. 190ft, ch. 22) as added 
by L. 1919', ch. 504, § 2a 

Sig](iing register. — The requirement that an elector must, if he can write, 
sign hia name to the register, even as confined to the city of Xew York, is 
constitutional. Ahern v. Elder, (1909) 105 N. Y. 49S, 88 K E. 1059. 

Refreshing recollection to answer questions. — The statute does not prohibit 
an elector from referring to a memorandum to refresh his recollection and 
enable him to answer the questions asked, and if he has a list of such ques- 
tions and answers already prepared an election official may, unofficially, 
initial the same for identification. Op. Atty.-Gen. (1908) 407. 

§ 166. Test or proof of literacy. 1. There shall be in the place 
of registration, where registration is required to be personal, 
one hundred extracts from the constitution of this state, of ap- 
proximately fifly words each, which extracts shall be seleeted 
by the secretary of state. Such extracts shall be printed in 
English on uniform paste-board slips in double small pica type, 
and the slips shall be kept by the inspectors in a box so constructed 
as to conceal the slips from view. The new voter, if required to 
prove his ability to read and write English, shall draw out at 
random one of such slips and read aloud intelligibly all of the 
matter printed thereon and shall then write legibly in English 
ten words of the matter on such slip, to be selected by an inspector. 
Each slip shall be returned to the box immediately after each 
test and the contents of the box shall be shaken up by an inspector 
before another drawing. 

2. A new voter may present to the board of inspectors a cer- 
tificate of literacy signed by the principal or other head of a 
public school in the city or town in which the voter applies to be 
registered, or of any school in such city or town whose course of 
instruction has been or shall be recognized by the state department 
of education as being of required standard, to the effect that such 
principal or head has examined the voter, or his educational 
credentials, and certifies that the voter is ^ble to read and write 
English, and that the signature of the voter appended to such 
certificate Was made in the presence of such principal or other 
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head, to which certificate of literacy shall be appended the affi- 
davit of the person signing such certificate that at the time of such 
examination and the signing of such certificate he was the prin- 
cipal or head, as the case may be, of such school. Thereupon, if 
the board finds that the voter's signature appended to such certifi- 
cate of literacy corresponds with his signature, which shall be 
made by him in the presence of the board, that such voter is the 
person named in the certificate and that the certificate is genuine, 
the voter shall not, imless an inspector shall so demand, be re- 
quired to take the test specified in the foregoing subdivision. The 
board of regents of the university of the state of New York may 
adopt and enforce rules governing the issuance, and further 
authentification, of such certificates of literacy and the prepara- 
tion or examination of applicants therefor. 
New. 

§ 167. Illiterate and disabled voters. If ^ at any meeting for 
the registration of voters, any person, other than a new voter, 
entitled to be registered shall appear personally for registration 
and shall declare to the board of inspectors that he is unable to 
write by reason of illiteracy, and any person entitled to be reg- 
istered who shall so appear and shall declare that he will be 
unable to prepare his ballot without assistance by reason of blind- 
ness, or of such a degree of blindness as will prevent him, with the 
aid of glasses, from seeing the names printed upon the official bal- 
lot, loss of both hands, or such total inability of both hands that he 
cannot use either hand for ordinary purposes, or that he will be 
unable to enter the voting booth without assistance by reason of 
disease or crippled condition, the nature of which he must 
specify, the board of inspectors shall administer an oath to such 
person in the following language namely: "You do solemnly 
swear (or affirm) that you wiU be unable to prepare your ballot* 
without assistance, because," and after the word " because,'* con- 
tinuing with a statement of such inability to write by reason of 
illiteracy or of the specific disease or crippled condition assigned 
by the person as the cause of his alleged disability. Unless the 
register entries shall show that such person is not a new voter, 
the following words shall be added to such oath, if the claim 
for assistance be based on illiteracy : " and that you became en- 
titled to vote within this state on or before January first, nine- 
teen hundred and twenty-two.'* Each inspector diall make a 
note upon his register, in the registration remarks column, of 
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each instance in whicli such oath is administered, and of the 
reason so assigned. If illiteracy be the rea-son so assigned, each 
inspector also shall enter the words " not a new voter." 

Derived from § 164' of former Election Law (L. 1900, cli. 22) but amended 
to conform to literacy test. 

Fonn of oath. — The oath administered to a voter claiming to be physically 
disabled should be in the language of the statute. Op. Atty.-Gren. ( 1893 ) 147. 

Time of making oath of disability or illiteracy. — In an early opinion of 
the attorney-general it was said that an elector might make oath of dis- 
ability or illiteracy at a meeting subsequent to the one at which he registered. 
Op. Atty.-Gen. (1895) 294. 

§ 168. Production of naturalization papers. A naturalized 
citizen, or a citizen by marriage to a naturalized citizen, before 
being registered, shall produce to the inspectors for their inspec- 
tion, if any inspector shall require, the naturalization papers 
upon which his or her citizenship depends, or a certified copy 
thereof and shall make oath that he is the person purporting to 
have been naturalized by the papers so produced, or that she is 
the wife or widow of such person so naturalized, unless such 
naturalized citizen was naturalized previous to the year eighteen 
hundred and sixty-seven. If, however, such naturalization 
papers, or a certified copy thereof, cannot be produced, the board 
of inspectors may register the applicant upon satisfactory proof 
of his or her right to be registered. 

Derived from §' 174 of former Election Law (L. 1909, ch. 22). 

Secondary evidence. — Where an applicant for registration has not his nat- 
uralization papers in his possession secondary evidence on the subject must 
be received. People v. Smith, (1894) 10 Misc. 100, 31 N. Y. S. 199. So, while 
naturalization papers constitute the best evidence of the naturalization of an 
applicant's parents, where such evidence is unavailable the applicant's own 
oath may be received. People v. McNally, (1880) 59 How. Pr. 60a 

Judgment of naturalization. — ^A judgment of naturalization '* cannot be 
attacked or impeached collaterally, and certainly not by a board of election 
officers, who are mere ministerial officers, and not a tribunal vested with the 
power to fidt in review of the decision of a court of competent jurisdiction 
upon the question of the right • • . to citizenship." People v. Walsh, 
(1)880) 9 Abb. N Cas. 465. 

§ 169. Challenging applicants for registration, 1. Any per- 
son wlio applies personally to any board o£ inspectors for regis- 
tration for any election may be challenged by any qualified 
voter or watcher present, and shall be challenged by any inspector 
if such inspector shall have reason to suspect that the applicant is 
not entitled to be registered or his name is on the challenge list 
and the board shall not know he is a qualified voter. 

2. When an applicant is so challenged the chairman or any 
inspector shall administer to such applicant the following oath: 



Digitized by 



Google 



172 ELECTION LAW 



§ 169 Eegistration and Enrollment of Voters L. 1922, cIl 588 

"You do solemnly swear (or affirm) that you will true 
answers make to the questions touching upon your qualifications 
as a voter and such other questions as may be put to you tending 
to establish your identity/' and an inspector shall then read to 
such challenged person each question printed upon the form of 
the challenge affidavit and shall enter in ink or indelible pencil 
opposite each question the answer thereto given by such appli- 
cant. The applicant shall sign his name to such challenge affi.- 
davit. The inspector who writes the answers shall enter in the 
place provided on the challenge afiSdavit a description of the per- 
son challenged and the name and address of the person challenging 
and shall sign the certificate at the end thereof, and the other 
inspectors present shall also sign such certificate. Unless the 
duplicate challenge affidavit of the same number is in the same 
book, following the original so made, and is produced at the same 
time by the use of carbon or similar paper, the blank duplicate 
affidavit of the same number shall be filled out by another inspector 
and shall be signed by the same persons, so that both affidavits 
shall be duplicates of each other. 

3. If the applicant shall by his answers satisfy a majority of 
the board of inspectors of his right to be registered, they shall 
register his name as a voter; if not, they shall point out to him 
the qualifications which he lacks as a voter and shall not register 
his name except by order of a court or judge of competent juris- 
diction. If the applicant shall refuse to make such oath or to 
answer any question upon the challenge affidavit the inspectors 
shall not register his name, and if, previously to his ascertained 
qualification as a voter, the inspectors have written his name 
upon the register, they shall enter in the registration remarks 
column opposite such name the word " disqualified " and no per- 
son shall be allowed to vote on such name at the election. When 
the name of a person who has signed a challenge affidavit shall 
be registered, the inspectors shall enter in such remarks columD 
opposite such name the word " affidavit," giving the consecutive 
number printed on such affidavit. 

4. If, at any meeting of the board for registration, any voter 
shall declare, upon oath, that he has reason to believe that any 
person whose name is on the register will not be qualified to vote 
at the election for which the registration is made, the board shall 
place the words '' to be challenged on election day " opposite the 
name of such person. 

Derived from §S 169, 173 of former Election Law (L. 1909, eh. 22). 
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f. • 

Presence of challenger. — Formerly the state superintendent otf elections 
could not call upon election officers to challenge persons o£fering themselves 
for registration by >furnisihing a list of the names and addresses of such 
persons. The law contemplated that the person challenging would be present. 
Op. Atty.-Gen. (1904) 445. 

Conclusiveness of oath. — In an early case it was held that where the appli- 
cant took the prescribed oath he was entitled to register as the oath was 
conclusive upon the board so far as concerned registration. Matter of Ward, 
(1892) 29 Abb. N. Cas. 187, 20 N. Y. S. d06. 

§ 170. Challenge affidavits. There shall be in each place of 
registration a book containing the original challenge affidavits 
required to be provided for the election district, together with an 
equal number of duplicates, bound in the same or a separate book. 
Each original affidavit shall have a stub, separated therefrom by 
a perforated line. The stub and affidavit shall bear the same 
printed number, beginning with number one. Each original 
challenge affidavit and duplicate shall be printed in the following 
form, except that the stub and perforated line shall be omitted 
from the duplicate: 

(Stub) 

" Name of applicant • 

Address , .i.,.,. . .juti 

(Perforated line) 



|-ss. 



CHALLENGE AFFIDAVIT 

State of New York 

County of 

Election District 
Assembly District (or Ward) 

City (or town) of. , 

What is your true name ? 

Where do you actually reside ? , 

Under what name are you known at that address ? h 

Are you a householder ?..... 

What is the name of the householder with whom you reside! 

What is the character of the house in which you reside? (By 
character is meant whether it is a hotel, lodging house, tene- 
ment, furnished room house or private dwelling.) 

How old are you ? 

Where were you bom?. ,. 
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If naturalized, give name of court issuing and date of certificate. 

If a citizen by marriage to a naturalized citizen, give name of 
court issuing and date of husband's certificate 

If a citizen by marriage, when were you married and to whom f 

If a citizen by marriage, how long have you been an inhabitant 

of the United States ? 

What is your occupation ? 

What is the name of your present employer ? 

Where is his place of business ? 

What is the name of your last employer ? 

Where is or was the place of business ? 

When did you last register or vote ? 

From what address did you last register or vote ? 

City or town. ... street and number 

How long have you been an inhabitant of this state ? 

How long have you been a resident of this county ? 

How long have you been a resident of this election district? 

Are you married or single ? 

If married, where does your family reside ? 

If single, where do your parents reside ? 

How long do you contemplate residing in this election district? 

Give place or places by street and number, the city, town or vil- 
lage of your residence or residences during the past four 
months ? 

Where did you actually reside immediately prior to taking up 
your present residence ? 

Have you been convicted of felony ? 

If so, have you been pardoned and restored to all the rights of 
citizenship ? 

When? By whom? 

Have you made any bet or wager, or are you directly or indi- 
rectly interested in any bet or wager depending on the result 
of the next ensuing election ? , 

Have you received or offered to receive, or do you expect to 
receive, any money or other valuable thing as a compensation 
or reward for registering or for giving your vote or refraining 
from voting at the next election? 
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Have you paid, offered or promised to pay, contributed, offered 
or promised to contribute, to another, to be paid or used, any 
money or other valuable thing, or made any promise, to influ- 
ence the giving or withholding of any vote at the next ensuing 
election ? 

I, the undersigned, do hereby solemnly swear (or aflSrm) that 
the answers to the above questions were given by me and that 
they are true answers to such questions. 

(Signature of applicant) 

Description of applicant. 

Height Color of hair 

Weight Hair on face 

Color Kind of nose 

Marks on face or hands 

Distinguishing marks 

I, the undersigned, an inspector of election of the above desig- 
nated election district, do hereby certify that the within named 
person did on this day personally appear before the board of 
inspectors of this election district and did make application to 
have his name enrolled upon the register of voters of this elec- 
tion district; that he was challenged and was sworn by me and 
did make the answers set opposite the printed questions upon 
this aflSdavit and signed the same in my presence. 

Dated this day of October, 19 

Name Eesidence 

Inspector of election 

(To be signed by the inspector administering oath to applicant.) 

Witnesses : 

Name Eesidence. Inspector of Election. 

Name Eesidence. Inspector of Election. 

Name Eesidence Inspector of Election. 

(Board of inspectors.) 

Name of challenger 

Eesidence of challenger *' 

Derived from §§ 167, 168 of former Election Law (L. 1909, ch-. 22). 

§ 171. Enrollment by voters. At any regular meeting for 
registration, after a voter shall have been registered, or where 
his registration was not required to be personal and he was reg- 
istered without personal application he shall present himself to 
the board for enrollment only, the board shall deliver to him an 
enrollment blank which shall have filled in upon it his name, the 
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particulars required in the other spaces on the blank, and an 
enrollment number, beginning with number one for the first voter 
enrolled on the first day and so on in numerical order, and the 
inspectors shall enter such number in the appropriate column of 
two registers, one of which shall be the registration signature 
copy if any. No voter shall be given more than two enrollment 
blanks, nor more than one blank unless he shall improperly mark 
or otherwise spoil the first blank given him. In case a second 
blank is given, the inspectors shall draw a line through such 
voter's previous enrollment number on the registers and insert 
in the same column, opposite the name of the voter, the number 
of the new blank. The voter then shall enter a voting booth, and, 
the door thereof being closed, may make with a pencil having 
black lead a cross X mark, being one mark crossing any other 
mark at any angle, within the circle underneath the emblem of 
the party of his selection. He shall thereupon fold the blank so 
as to conceal the face thereof, or, in a city in which enrollment 
envelopes are required to be provided, he shall inclose such blank, 
without folding, in the enrollment envelope and seal the envelope. 
Before leaving the place of registration, deposit it, so folded, 
or inclosed, in the enrollment box without in any way indicating 
the party with which he has or has not enrolled. If a voter de- 
clines to enroll, he may return the blank unmarked and the 
inspectors shall enter in such registers opposite his name in the 
column reserved for the name of a political party, the word 
"No.^' 

In an election district where registration is not required to be 
personal a registered voter who did not appear personally for reg- 
istration or enrollment as above provided, may enroll on the day 
of the ensuing general election, as provided in this section and 
in section two hundred and nine. In such an election district 
absentee voters may enroll as provided in section one hundred 
and twenty-two. 

Berived from §§ 8, 10 of former Election Law (L. 1909, ch. 22). 

Duty to enroll. — It is incumbent upon an elector who desires to vote at 
a primary to cause his name to be placed on the enrollment book in the 
manner and at the time prescribed by the Election Law. Op. Atty.-Gen. 
(1903) 354. 

Time of enrollment. — ^A voter may enroll at a registration meeting sub- 
sequent to the one at which he registers. Op. Atty.-Gen. (1808) 275. 

Marking blank with ink.— -The provision that the voter shall mark his 
enrollment blank with a pencil having black lead is directory and not man- 
datory. So, where a voter has used a fountain pen in marking his blank his 
enrollment should be considered valid. The requirement of secrecy which 
surrounds an election does not apply here, as it is intended that the enroll- 
ment shall be open for public inspection. Matter of Kirk, (1910) 66 Mise. 
535, 123 N. Y. S. 1061; Op. Atty.-Gen. (1916) 396. 
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Right to enrollment dependent upon what circumstances.— ** It is the legal 
right of a party voter to vote at the primaries of his* party. It is there that 
candidates for office are selected in the manner prescribed by law, and voters 
cannot be arbitrarily excluded from them. The selection of j)roper candidates 
is more important than the subsequent voting for them. The question 
whether the petitioner is entitled to be enrolled and to vote at the primaries 
does not depend upon the discretion nor upon the decision of the respondents, 
but upon the fact of whether he possesses the requirements." Matter of 
Guess, (18%) 116 Misc. 306, 38 N. Y. S. 91. 

Enrollment after naturalization. — ^An early ruling was to the effect that 
one who was naturalized after the last registration day could not participate 
in a primary until after he had enrolled on the next regularly appointed 
enrollment day, there being no provision for special enrollment at the next 
primary. Op. Atty.-Gen. (1903) 354. 

Enrollment in case of new party. — See Op. Atty.-Gen. (190i7) 686; Op. 
Atty.-Gen. (1907) 587. 

§ 1Y2. Enrollment blanks. The enrollment blanks to be pro- 
vided as required by this chapter shall be printed on white paper, 
and on the face thereof shall be printed the following, or the sub- 
stance thereof, the blanks except blanks for emergencies to be 
filled in in type so far as possible: 

" Primary enrollment for the year city 

(or village or town) of , county of 

assembly district 

(or ward or town) election district. 

Enrollment No Name of voter 

"I, • , do solemnly declare 

that I am a qualified voter of the election district in which I 

have been registered, and that my resident address is 

(the resident address of the voter 

as it appears in the register, is to be here inserted) ; that I am 
in general sympathy with the principles of the party which I 
have designated by my mark hereunder ; and that it is my inten- 
tion to support generally at the next general election, state or 
national, the nominees of such party for state or national offices. 

party. party. 

(Insert emblem.) (Insert emblem.) 





"Make a cross X mark, with a pencil having black lead, in 
the circle under the emblem of the party with which you wish 
12 
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to enroll, for the purpose of participating in its primary elections 
during the next year. Then fold the blank so as to conceal its 
face and deposit it in the enrollment ibox/^ 

The circles underneath the emblem shall be three-quarters of 
an inch in diameter, and in them nothing shall be printed. The 
party emblems shall be the same as those which were on the bal- 
lots for each party respectively at the last preceding general 
election, and such emblems shall be so arranged on each blank 
that the emblem of the majority party at the last preceding gen- 
eral election of a governor shall be first, and the other emblems 
shall follow in order in accordance with the vote cast for governor 
at such election; and over each emblem shall be printed, in type 
clearly legible, the name of the party represented by such emblem. 

The enrollment envelopes required to be provided in the city 
of New York shall be of such size as to permit inclosure therein, 
without folding, of the enrollment blank, and of such weight 
and texture of paper as to make it impossible to read or decipher 
the printed matter on the blank when the same is sealed on the 
inside thereof. Nothing shall be printed or written upon the 
enrollment envelopes, except the following words, or the sub- 
stance thereof, blanks to be filled in in type as far as possible: 

" Primary enrollment for year City 

of New York; county of , assembly 

district election district*' 



Derived from § 7 of former Election Law (L. 1900, ch. 22). 

See annotations under preceding section. 

Previous enroUment. — Tlie enrollment blank formerly required the voter 
to declare that he had not enrolled with any other party "since the first 
day of last year," which was held not to refer to the first day of the pre- 
ceding calendar year, hut to a year preceding the enrollment. Matter of 
Duffy, (1908) 125 App. Div. 406, 109 N. Y. S. 979, affirming 58 Misc. 1, 110 
N. Y. S. 54, affirmed (1908) 192 N. Y. 582 mem. 

Numbering envelopes. — Under the statute as it formerly read it seems 
that the enrollment envelope should contain the number of the enrollment. 
Op. Atty.-Gen. (1908) 536. 

§ 173. Delivery of copies of proposed constitutional amend- 
ments, propositions or questions. The inspectors shall dis- 
tribute to the voters applying for registration copies of the pro- 
posed amendments to the constitution or other propositions or 
questions to be submitted to the voters of the state at the follow- 
ing election. 

Derived from § 294 of former Election Law (L. 1909, ch. 22) frut pro* 
visions for mailing by town clerk eliminated. 
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I ■ ■ 1 1 — I .1 I 

% 174. Change of registry where voter registered in wrong 
district. If any voter has, through no fault of his own, been 
legistered in a wrong election district, the board of elections, 
upon proper proof, and upon such notice to the chairman of the 
county committees of the several parties as the board shall pre- 
scribe, may direct that his name be stricken from the register 
of the district in which he is not a qualified voter, and, if he is 
a qualified voter in an adjoining election district within the juris- 
diction of such board, may direct that he be registered in the 
election district in which he is a qualified voter. The proper 
inspectors of elections shall carry out the directions of the board. 
In a county having a single commissioner of elections or in which 
the county clerk is the board of elections such officer shall not 
have power to make any such direction, but in any such county, 
such direction may be made by the supreme court, county court 
or a justice or judge thereof, upon proper proof. The applica- 
tion under this section must be made at least twelve days prior 
to the election. 

Derived from §' 153i of former Election Law (L. 1909, ch. 22). 

Regifltratioii in wrong district.— Formerly one who had registered in the 
wrong district could obtain no Relief, the registering officaers not being at 
faidt. Matter of Hart, (1>898) 25- Misc. 93, G& N. Y. ». 1071. 

§ 175. Correction of register in case of change of residence 
of voter within election district. If any voter after being 
registered shall change his place of residence within the same 
election district, he may appear before the board of inspectors of 
such district on any day of registration, or on the day of elec- 
tion, and state under oath that he has so changed his residence, 
and the board shall thereupon make the proper correction upon 
the register of such district. 

I>erived from § li^S of former Election Law (L. 1909, ch. 20) . 

§ 176. Card lists of registered voters in cities of tlie first 
and second class. The 'board of inspectors of each election dis- 
trict in cities of the first and second class shall on each day of 
registration copy upon a separate card the name of each person 
registered in the election district and all of the information given 
by such person at the time of registration. At the close of each 
day of registration the board shall deliver to a police officer at 
the place of registration or the stationhouse of the police pre- 
cinct such cards, enclosed in a sealed wrapper which shall have 
endorsed thereon a certificate that the cards so delivered contain 
a correct copy of all the names registered and information given 
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by all the persons registered during the day. Such officer shall 
deliver such package forthwith to the captain of the police pre- 
cinct. If previously directed by the attorney general, such cap- 
tain shall deliver the package containing the cards for any dis- 
trict to a special deputy attorney general, designated by the attor- 
ney general to receive it. 

I>erived from § 485 of former Election Law (L. W09, ch. 22). Board of 
elections substituted for superintendent of elections and provision for cards 
in towns and third class citieai eliminated. 

§ 177. Daily certification of register; certificate to board 
of elections. At the dose of each meeting for the registration of 

voters, the inspectors shall draw a line in ink immediately below 
the name of the voter last entered upon each page of such raster 
and shall sign a certificate printed in the registers to the effect 
that such register as it now is, comprising (here insert the num- 
ber) names, is a true and correct register of all voters qualified 
to vote at such election in such district who have personally ap- 
plied for registration, and, in a district elsewhere than in a city 
or village having five thousand inhabits^nts or more, also of voters 
whose names the board was requiredt by law to place thereon. 
At the close of each such meeting the inspectors also shall sign 
and mail to the board of elections a certificate stating the total 
number of voters registered on such day in the district and the 
total number then registered therein, except that in any city of 
the first or second class having therein the office of the board of 
elections the inspectors shall deliver such certificate to the police 
at the place of registration or the police precinct station-house 
who shall deliver it forthwith to the board of elections, at its office 
or the proper branch office. 

Derived from §| 176, 177, 181, of former Election Law (L. 1909, ch. 22). 

Penalty. — The penalty for an inspector's neglect or refusal to obey tWs 
section is prescribed by section 753 of the Penal Law, formerly section 41c of 
the Penal Code ; and- under section 2 of the Penal Law a person who assists in 
preventing an inspection of a registry list may be prosecuted as a principal. 
People V. McKane, (199«4) 143 N. Y. 455, 38 N. E. 950. 

§ 178. Investigation into trutli of cliallenge affidavits; cus- 
tody of duplicates. At the dose of each day of registration, the 
inspectors shall detach from the stubs the original challenge 
affidavits signed by the persons challenged during the day, and in 
cities shall deliver them to the police captain of the precinct in 
which the election district is located, or to an officer thereof, and 
in districts outside of cities^ to the sheriff. Such police captain 
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or sheriff immediately shall cause an investigation of the truth 
of such affidavits to be made. If such investigation shall prove 
an affidavit to be false in any particular affecting the right of the 
challenged person to register or vote, the officer shall deliver it, 
together with the evidence of falsity, to the district attorney of 
the county and the district attorney forthwith shall present the 
matter to the grand jury. If the affidavit is not delivered to the 
district attorney the officer forthwith shall transmit it, with his 
report in writing with regard thereto, to the board of elections. 
Copies of all such challenge affidavits shall be mailed by the 
police or sheriff, at the dose of each day of registration, to the 
attorney general. 

From the close of the first day of registration until the election, 
except during hours of registration, the book containing any 
duplicate challenge affidavits shall be in the custody of the in- 
spector in charge of the registration signature copy of the reg- 
ister, or, in districts where there is no such copy, of the chairman 
of the board of inspectors, and on each day of registration or of 
the election such book shall be in the place of registration op 
polling place. 

Derived from §§ 170, 171 of former Election Law (L. 1909, ch. 22), S 171 
having been added by L. 1918, ch. 323, §' 22. 

§ 179. Completion and certification of registers, at close of 
registration; certificate to board of elections. At the close of 
the last meeting for registration in each year the inspectors shall 
enter the registration number of each voter in the lirst column 
of the register beginning with "one'' opposite the first name 
entered on the page indexed "A'' and continuing in numerical 
order to and including the last name entered upon the last page 
of the register. They shall then sign a certificate, printed in 
the registers, to the effect that such register is a true and correct 
register of the persons registered by them in such district on the 
days of registration; that, in districts where personal registra- 
tion was required, the persons shown by such registers are the 
only persons who registered personally as voters, or that, in dis- 
tricts where personal registration was not required, the persons 
having enrollment numbers on any such registers are the only 
r^sten»d voters who appeared personally for registration or 
enrollment; and that each voter who appeared personally was 
given or tendered an enrollment blank. Such certificate shall 
set forth the number of the last enrollment blank used on such 
last day of registration. 

Derived from §| 1% 177, 181 of former Election Law (L. 190», ch. 22). 
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I ' .11 III 

Failure of houae-dweUer to WMVoer inqmriea : see Pi^nal La.w, j' 757. 

Irregularities in registry as affecting rights af voters. — Failure of the 
inspectors to comply with the law in organizing their board and in pireparing 
and certifying the register will not affect the rights of voters who are not 
themselves guilty of any neglect and who are otherwise duly qualified. 
People V. Wilson, (1876) 02 N. Y. 186. 

Loss of evidence of identification. — Where the method of identification of 
electors is impaired by reason of the failure of public officers fully to safe- 
guard the evidence of that identification which has been in their custody, 
such impairment should not be allowed to disfranchise an otherwise qualified 
elector. Op. Atty.-Gen. (1008) 414. 

§ 180. Preparation of registry lists. The board of inspectors 

of each election district in a city of the first or second class shal]| 
immediately after the close of the last day of r^stration, make 
and complete one list of all persons registered in their respective 
districts^ in the numerical order of the street numbers thereof, 
which list shall be signed and certified by the board of inspectors. 
Such list shall be delivered by the chairman of the board of 
inspectors to the police at the polling place or at the precinct 
station-house, who shall forthwith deliver it to the board of eleo- 
tions. Such lists shall be made as near as may be in the follow- 
ing form, to wit: 

GRAND STREET. 
Residence number or 

other designation. Name of voter. 

14 Smith, John M. 

15 Jones, Charles M. 

Derived from § 157 of former Election Law (L. 1909, ch. 22). 

§ 181. Custody of registers, boxes and flag. 1. The raster 

of voters made by the chairman of the board of inspectors shall 
be known as the public copy. Such public copy shall be left in a 
prominent position in the place of registration from the first day 
of registration until election day. When the place of registra- 
tion is in a schoolhouse, or other public building, such public 
copy shall be left in the custody of the janitor or some other per- 
son in charge of the building, who shall be responsible therefor, 
and a notice shall be kept publicly posted stating how inspection 
thereof is to be obtained. When in a city there is no responsible 
person at a place of registration with whom such copy can be 
left it shall be placed in the custody of the nearest police precinct 
station, and a notice stating that the public copy is on file at the 
police station, specifying the number and location of such station, 
shall be posted. 
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2. In cities of the first dass, at the close of the last day of 
registration, the chairman of the board of inspectors shiall take 
from an inspector of opposite political faith from himself the 
register, other than the registration signature copy, made by such 
inspector and deliver it to the police at the place of registration 
or at the police precinct station-house, who forthwith shall file 
the same with the board of elections. 

3. Except as above provided each inspector shall carefully pre- 
serve his register and shall produce it for use upon election day. 

4. The public copy of the register shall at all reasonable hours 
be accessible for public examination and making copies thereof, 

5. The chairman shall have the custody of and be responsible 

for the enrollment box, the box containing slips for literacy tests 

and the flag until these are delivered to the proper authorities as 

provided in this chapter. 

Derived from §§' 177, 178 of former Election Law (L. 190O, ch. 22). Pro- 
vision for custody of register by police new. 

§ 182. Return of boxes and flag, in election districts whei e 
registration is required to be personal. In cities of the first 
class, the enrollment box, properly sealed, the box containing 
slips for literacy tests, and the flag, shall be delivered by the 
inspectors at the close of the last day of registration to the police 
at the place of registration, or at the precinct station-house, and 
the police shall deliver them to the board of elections, or hold 
them subject to the order of such board. In other election dis- 
tricts where re^stration of all the voters is required to be personal 
the chairman shall deliver them, within twenty-four hours, to the 
board of elections. 

Derived from § 14 of former Election Law (L. 1909, ch. 22). 

§ 183. Opening of enrollment box and completion of enroll- 
ment. All enrollment blanks contained in the enrollment box 
shall remain in such box, and the box shall not be opened nor 
shall any of the blanks be removed therefrom until the Tuesday 
following the day of general election in that year. Such box 
shall then be opened by the board of elections and the blanks 
contained therein shall be removed therefrom by the board, and 
the names of the party designated by each voter under such 
declaration shall be entered by the board, opposite the name of 
such voter in the appropriate column of the two copies of the 
register containing enrollment numbers for the election district 
in which such voter resides. If cross marks are found in more 
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than one of the cirdes or if no cross marks are found in any of 
the circles, of any enrollment blank, the voter who used the 
enrollment blank thus deficient shall not be deemed to be enrolled, 
and words indicating the reason why such enrollment is not tran- 
scribed shall be entered opposite the name of such voter in such 
copies of the register in the column reserved for the entry of 
party enrollments. When all of the enrollments shall be trans- 
scribed from the blanks to the register, the board of elections 
shall make a certificate upon the form printed in such roisters, 
to the effect that it has correctly and properly transcribed the 
enrollment indicated on the blank of each voter to such registers. 
Such enrollment shall be complete before the succeeding first day 
of February in each year. 

Derived from §| 14, 18 of former Election Law (L, 1909, ch. 22). 

^ 184. Application for special enrollment, transfer or cor- 
rection of enrollment. 1. A voter also may enroll with a party 
after the first day of February in any year and before the 
thirtieth day preceding the next fall primary, except during the 
thirty days preceding a spring primary, if he did not enroll on 
a day of the annual enrollment, for the reason that he became 
of age after the preceding general election, or that he was natural- 
ized subsequent to ninety days prior to the preceding general 
election, or that, because of being in the actual military service 
of the state or of the United States, in the army or navy thereof, 
or at a service in connection therewith, the nature and times of 
which military or similar service shall be stated, he was absent 
from his election district at all of the times designated for the 
preceding annual enrollment; and a voter also may enroll with 
a party before the first day of March in any year, if he did not 
enroll on a day of the annual enrollment, for the reason, if his 
registration was required to be personal, that he was incapaci- 
tated by illness, the nature and times of which shall 'be stated, 
from registering for the preceding general election, or that, if 
his registration was not required to be personal, he was incapaci- 
tated by illness, the nature and times of which shall be stated, 
from voting at the preceding general election. A voter desiring 
so to enroll shall file, within the times above specified, with the 
board of elections of the county in which he resides, his affidavit 
setting forth substantially as follows: the county and the city or 
town in which he resides, the election district and the street and 
number, if any, of such residence ; a statement that he is or will 
be a qualified voter of such election district at the next general 
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election; the name of the party with which he desires to enroll 
and a statement that he is in general sympathy with its princi- 
ples and intends to support generally its nominees at such elec- 
tion ; a statement that he was not enrolled upon* any daj of the 
preceding annual enrollment and the reason therefor, which shall 
be one of those set forth above. If the voter apply for enrollment 
because he became naturalized subsequent to ninety days prior 
to the preceding general election, the naturalization papers or a 
certified copy thereof also shall be submitted to the board for 
inspection and the affidavit shall contain the further statement 
that the deponent is the person named in the papers so submitted. 
2. If, after being enrolled in an election district as a member 
of a party on a day of annual enrollment, a voter shall move into 
another election district of the same county, he may have his 
enrollment transferred to such district, after the first day of 
February and preceding the next fall primary, except during 
the thirty days preceding a spring primary, as a member of the 
same party, in the manner hereinafter specified. He shall file 
with the board of elections, within the times above stated, his 
affidavit showing the name of the party with which and the town 
or city and election district in which he is enrolled, the street 
address if any from which he was enrolled, the town or city and 
election district thereof into which he has moved and the street 
address if any of his residence therein, and stating that he resides 
in the last mentioned election district and desires to have his 
eorrollment with such party transferred thereto. In a city or vil- 
lage in which registration is required to be personal, the voter 
must appear and file his affidavit in person and also answer sudi 
questions affecting his identity as the board may deem necessary. 
In such a case, the board shall compare the voter^s signature, if 
any, on the affidavit, with his signature on the register, or, if he 
be unable to write, shall submit to him the questions required 
for an identification statement on a day of registration, and in 
the city of New York shall have his answers written down in 
the book for identification statements for the election district of 
his new residence. In the city of New York, the voter, if able to 
write, shall sign his name in the appropriate column of the sig- 
iiatui:e copy of the register for the district to which he has moved. 
In any case not above provided for, the board, in its discretion, 
may require a voter applying for such transfer to appear in per- 
son and answer questions affecting his identity. Such transfer 
of the enrollment of any voter in any year shall be made but 
once in such year. 
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3. After the first day of February and before the ensuing first 
day of July in any year, except during the thirty days preceding 
a spring primary, a voter who has enrolled with a party for the 
period hereinafter mentioned may apply for the correction of a 
mistake made by him as to name of the party when marking his 
enrollment blank|On a day of the preceding annual enrollment, by 
filing, within the times above stated, with the board of elections 
of the county in which he resides, his affidavit setting forth sub- 
stantially as follows: the county and city or town in which he 
resides, the election district and the street and number, if any, 
of such residence; a statement, in substance, that on a day of 
the preceding annual enrollment in such election district he 
marked the enrollment blank in a circle under the name and 
emblem of a party but that such marking was done by mistake 
and that he did not intend to enroll with that party ; the name of 
the party with which he did intend to enroll and which he desires 
to be substituted on the register for the one opposite his name; 
a statement that he has been duly and regularly enrolled with 
the party whose name he desires substituted for at least five 
years preceding the enrollment at which such mistake occurred, 
specifying the county or counties where he was so enrolled; that 
he is in general sympathy with the principles of such party and 
intends to support generally its nominees at the next general 
election, and that he has not participated in any primary election 
or convention of any other party during such period of five years, 
or since. If, for any year of such period, the registers or enroll- 
ment books in the office of such board do not show the applicant 
to have been enrolled therein, the board shall require him to pro- 
duce a certified transcript of his enrollment with such party else- 
where within the state, in such year, accompanied with proof, 
by affidavit, showing his identity with the person whose name 
appears in such transcript. 

4. Except where the voter is expressly required to file his affi- 
davit in person, it may be filed either in person or by agent or 
sent by mail. Mailing within the state and within the times 
above prescribed for filing shall be sufficient, if the affidavit be 
received by the board. The postmark shall be sufficient proof 
of the date of mailing. If mailed without the state, it must be 
received by the board within the times above prescribed. The 
board shall prepare forms for the various affidavits and, npon 
application, furnish a copy of the appropriate form to or for any 
voter desiring to use the same, and an additional copy if required. 
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Copies also may be sold by the board, at cost, to any qualified 
voter. 

Derived from §§ 14-a, 14-b, 15-a, 19-a of former Election Law (L. 1©09>, 
ch. 22), 14-a being added by L. 1912, ch. 52, 14rb by L. 1914, ch. 244, 15-a 
by L. 1918, ch. 323, § 6, and 19-a by L. 11916, ch. 537. New grounds for 
special enrollment added relating to sickness on registration or election day 
and naturalization too late to register. 

Enrollment in wrong party. — Undw the law as it formerly existed a voter 
who by mistake enrolled in the wrong party could not procure a correction 
of his enrollment. People v. York, (1901) 34 Misc. 120, 68 N. Y. S. 741; 
JackflOL V. Britt, (1911) 147 App. Div. 87, 131 N. Y. S. 877. 

Transfer to election district outside assembly district. — An enrolled voter 
could not formerly transfer his enrollment from one election district to 
another outside* of the assembly district in which he originally enrolled. 
Steinbrink v. Lloyd, (1915) 169 App. Div. 354, 154 N. Y. S. 870; Op. Atty.- 
Gen, (1916) 377. 

Change ot residence. — U&der the former Election Law it was ruled by the 
attomey-generaFs department that where a voter changed his residence, 
but not outside of the primary district in which he enrolled, he should be 
permitted to vote in the coming primary. But where after enrollment in 
a particular year a voter changed his residence from one primary district 
to another, there was no statutory authority for transferring the voter's 
enrollment for the primary of that year to the new district, and consequently 
the voter should not be permitted to vote either in the district of his former 
residence or in the new district. Op. Atty.-Gen. (1915) 326, 5 St. Itept. 
Bep. 481. And see annotations under § 332, infra, p. 322. 

§ 186. Duties of board of elections in respect of special 
enrollments, transfers and corrections. 1. The board of eleo- 
tions shall enroll in two registers of the proper election district 
a voter who duly mails or causes to be filed the aflSdavit pre- 
scribed by subdivision one of the preceding section, except it be 
proven to its satisfaction that a material statement in the affi- 
davit is untrue, and except that where a voter applies on the 
ground of having become naturalized subsequent to ninety days 
prior to the preceding general election, it shall first satisfy itself 
of the fact of such naturalization and of the identity of the appli- 
cant. If so enrolled, the voter's name, residence, by street and 
number, if any, and his party affiliation shall be entered in the 
proper columns, the word ^^ special " and the date of the filing 
and mailing of his affidavit shall be written above his name, 
and his affidavit shall be attached to a copy of the raster, which 
shall be the registration signature copy if any. 

2. The board shall transfer to the proper election district the 
enrollment of a voter who duly mails or causes to be filed, or 
files in person if that be required, an affidavit therefor pursuant 
to subdivision two of the preceding section, except that where 
additional requirements are therein prescribed, such transfer 
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shall be made only after compliance therewith by the voter. Where 
such voter is required by or pursuant to such subdivision to 
appear in person, the board shall not transfer his enrollment unless 
satisfied of his identity. If the transfer be made, a line, in ink, 
shall be drawn through aU entries relating to the voter in the 
registers of his former district, and in the last column thereof 
shall be specified the election district and locality to which he 
has moved, preceded by the words " enrolled in.^^ The following 
entries shall be made in two registers of the district to which he 
has moved: his name, present residence, by street and number if 
any, and party affiliation: and his affidavit shall be attached to 
a copy of the register, which shall be the registration signature 
copy if any. In the city of New York there also shall be added, 
in the proper columns, the other information concerning the 
voter, to be elicited from him, which would be required by in- 
spectors if he were then registering for an election. In any 
county, or city, in case of such transfer, the election district 
and locality from which the voter has moved shall be specified in 
the last colunm, preceded by the words ^^ enrolled from." 

3. The board shall correct, as to the party name, the enroll- 
ment of a voter who duly mails or causes to be filed an affidavit 
therefor pursuant to subdivision three of the preceding section, 
if the records of the board and transcripts if any of enrollments 
elsewhere support his affidavit and if the board be satisfied as to 
his identity. The word " corrected " and the date of the mailing 
or filing of his affidavit shall be entered in the last column of the 
registers, and his affidavit shall be attached to a copy of such 
register, which shall be the registration signature copy if any. 

Derived from §§' 14-a, 14-b, 15-a and Id-a of former Election Law (Li. 
1909, ch. 22), 14ra being added by L. 1912, ch. 52, M-b by L. 1914, ch. 244, 
15-a by L. 1918, ch. 323, § 6, and 19-a by L. IQU, ch. 637. 
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AKTICLE 8. 
Conduct of Elections. 

Section 190. Application of article. 

191. Dates of primary elections and general elections* 

time of opening and closing polls. 

192. Conduct of primary elections by inspectors only. 

193. Supplying vacancies or absences of inspectors ot 

clerks. 

194. Opening the polls ; preparations therefor. 

195. General provisions as to conduct of elections. 

196. Watchers and challengers. 

197. Location of boxes and ballots; persons within the 

guard-rail. 

198. UnoflScial ballots ; adhesive pasters. 

199. Disposal of defective, mutilated or spoiled ballots. 

200. Time allowed employees to vote. 

201. Use of registers, generally; poll-books in certain 

cases. 

202. Proof of identity of voters in cities of over fifteen 

thousand inhabitants. 

203. Assistance to illiterate or disabled voters. 

204. Challenges at primary elections. 

205. Challenges at elections other than a primary election. 

206. Ascertaining party voters, if, by accident, enroll- 

ment not shown by register. 

207. Delivery of ballot to voter. 

208. Manner of voting. 

209. Delivery of enrollment blank to voter at general 

election, if registration was not personal. 

210. Casting of absentee voters^ ballots; objections. 

211. Preparation of ballot returns; sealing of unused, 

cancelled and spoiled ballots. 

212. Proceedings of inspectors at close of polls. 

213. General provisions as to canvass. 
*215. Verifying number of ballots. 

216. Method of canvassing. 

217. Method of tallying votes except for presidential 

electors. 

218. Methods of tallying votes for presidential electors. 

219. Rules for counting votes. 

• So in original. No -section 214. 
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Section 220. Objections to the counting. 

221. Statement of canvass to be delivered to police in a 

city. 

222. Return of canvass. 

223. Proclamation of result. 

224. Certification of registers as to enrollment occurring 

at the general election. 
226. Returns of canvass in city of New York for certain 
offices voted for within and without such city. 

226. Sealing of ballots after canvass. 

227. Disposal of ballot and enrollment boxes, unused 

ballots and certain other articles. 

228. Filing of registers, returns and other papers, except 

in the city of New York. 

229. riling of registers, returns and other papers in the 

city of New York. 

§ 190. Application of article. This article applies to a gen- 
eral election; a special election called by the governor; so far 
as practicable, any election at which official ballots are used if 
other provision for the conduct thereof is not made by law. Where 
a voting machine is used, only the provisions shall apply which 
are consistent with the use of such a machine and the provisions 
of the next article. Subject to the special provisions and excep- 
tions relating to primaries, a primary shall be deemed an election 
for the purposes of this article. 
New. 

§ 191. Dates of primary elections and general elections; 
time of opening and closing polls. 1. A primary election, to 
be known as the fall primary, dhall be held annually on the 
seventh Tuesday before the general election. In each, year 
in which electors of president and vice-president of the United 
States are to be elected an additional primary election, to be 
known as the spring primary, shall be held on the first Tuesday 
in April. The general election shall be held annually on the 
Tuesday next succeeding the first Monday in November. 

2. Elections shall be held open for voting thereat during the 
following hours: a primary election from twelve o'clock noon 
until nine o'clock in the evening, except in the city of New York, 
and in such city from three o'clock in the afternoon until nine 
o'clock in the evening; the general election, a special election 
called by the governor pursuant to the public officers law, and, 
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except as otherwise provided by law, every other election, from 
six o'clock in the morning until six o'clock in the afternoon. 

Derived from 8'§ 70, 290, 291 of former Election Law i(L. 1909', ch. 22), 
§ 70 was added to that law by L. 1911, dh. 891, and subsequently amended. 
Tlie time for fall primary was changed from eighth to seventh Tuesday and 
primary outside New York city was changed from 7 A. M. to 12 noon. 

Time of election of memhera of legislature: see Oonstttdtion, art. Ill, § 9. 

Meotion of hoafrds of supervisors: see Constitution, art. Ill, §' 26. 

Election of governor and lieutena/nt-govemor : see CoNSxiTUTroN, art. IV, 
fi 1, 3». 

Election and terms of secretary of state, comptroller, treasurer, attorney- 
general and state engineer and surveyor: see Constitution, art. V, §' 1. 

First election of secretary of state, comptroller, treasurer, attorney- general 
eund state engineer and swrvey&r: see OaNsrrruTiON, art. V, § 2. 

Election and term of office of surrogates: see Constitution, art. VI, § 15. 

Election of sheriffs, county clerks, district attorneys and county registers:^ 
fiee Constitution, art. X, f 1. 

Election or appointment of officers when not provided for hy constitution: 
eee Constitution, art. X, § 2. 

Legislature to fix time of election of certain officers: see Constitution, 
art. X, § 4. 

First €und last days in computing time of elections: see General Con- 
STBUcnoN Law, S' 20. 

First election in new town :• see County I»aw, | 36. 

Toton meeting: see Town Law, § 40. 

Changing date of town meeting r see Town Law, §'41. 

Special town meeting: see Town Law, § 46. 

Town meeting at time of general election : see Town Law, § 67. 

Notice, time, and place of annual school meeting:' see Education Law, 
» 193, 194. 

Election of toum superintendent of highways: see 'Highway Law, § 40. 

Mode of choosing state officers if not otherwise provided: see PuBUO 
Offioebs Law, § 6. 

Tvme and place of annual election of Seneca Indians : see Indian Law, §* 42. 

General election day as hoUday: see General Construction Law, § 24. 

Legislature not to pass a private or local hill providing for the opening and 
cofnductvng of elections: see Constitution, art. Ill, § 18. 

YiJlage elections: see Village Law, § 52. 

Duration of toum meetings: see Town Law, § 51. 

Proclamation of opening and closing of polls of toum meeting: see Town 
Law, § 52. 

Constitutionality of closing hour. — In the case of In re Smith, (1888) 3 
N. Y. S. 107, 18 N. Y. St. Hep. 785, a provision requiring the polls to be 
opened at six o'clock in the morning and closed at four o'clock in the 
afternoon, was sustained as against an objection that it might deprive an 
elector of his constitutional right to vote. 

ProTision respecting opening and closing of polls as mandatory. — While 
there may be departures from the statutory requirement with respect to the 
time of opening and closdng the polls, which would put in hazard the whole 
vote of the district, it may be said, in general, that the requirement is 
directory and not mandatory. People v. Cook, (1853) 8 N". Y. 67, 59 Am. 
Dec. 451. It has been said, however, that "this provision seems to be 
mandatory. . . . The election ofl&cers are as much bound to obey a direc- 
tion as a mandate." Newcomb v. Leary, (1908) 128 App. Div. 32©, 112 
N. Y. S. e67. 
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Effect of premature closing. — Where the total number of electors prevented 
from voting by a premature closing of the polls is so small as not to change 
the result of the election, the premature cliosing does not invalidate the elec- 
tion. People V. iHasbrouek, (1897) 21 Misc. 18«, 47 N. Y. S. 109. 

Village election. — The Village Law provides a^i to the time of opening and 
closing the polls at a village election, therefore this section does not apply. 
Op. Atty.-Gen. (1896) 93. See Village Law, $ 52. 

This section does not apply to an election to determine the question of the 
incorporation of a proposed village. Matter of Taylor, (1896) S App. Div. 
244, 38 N. Y. S. 348^ affirmed (1896) 150 N. Y. ^42, 44' N. E. 790. 

§ 192. Conduct of primary elections by inspectors only. 

The spring and fall primaries stall be conducted in the several 
election districts by the inspectors of election only, and without 
the clerks if any. 

New in form but derived from § 70, suhd. 6, of former Election Law (L 
1909, ch. 22) as added by ,L. 1911, ch. 891, and subsequently amended. 

Nature of office of primary inspector. — " The dutiesi of a primary election 
inspector are performed at a time when the duties of an election inspector 
are not performed. The duties of an election inspector are performed at a 
time when those of a primary election inspector are not performed. A pri- 
mary election inspector holds an office other than and distinct from that of 
an election inspector. He takes a separate and distinct oath. It is an office 
which is superimposed upon that of an election inspector." People v. Foster, 
(1908) eO Misc. 3, 112 N. Y. S. 706. 

§ 193. Supplying vacancies or absences of inspectors or 

clerks. 1. If, at the time of a meeting of the inspectors upon 
the day of election, there shall be a vacancy, or if any inspector 
shall be absent, the inspector present who is a member of the 
same party as the absent inspector shall appoint a qualified 
voter of the district who is a member of the same party to act 
in place of the absent inspector for the whole of that day. 

2. If at the time of any such meeting two inspectors who are 
members of the same party shall be absent, or their places shall be 
vacant, the clerk, if any, of the same party shall appoint qualified 
voters of the district, who are members of the same party as the 
absent inspectors, to act in place of such absent inspectors for 
the whole of that day. 

3. If at the time of any such meeting two inspectors and the 
clerk, if any, who are members of the same party shall be absent, 
or their places shall be vacant, the inspector or inspectors 
present, or in their absence the clerk, if any, shall appoint quali- 
fied voters of the district, who are members of the same party 
as such absent inspectors, to act until such absent inspectors, or 
their successors, duly appointed by the original appointing 
authority, shall appear. 

4. If at any such meeting there shall be vacancies in all. the 
offices of inspectors or clerks, or if no inspector or clerk shall 
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appear within one hour after the time fixed by law for the open- 
ing of the polls, the qualified voters of th^ district present, not 
less than ten, may name four qualified voters of the district, 
equally divided between the two parties entitled to representa- 
tion, to act until such absent inspectors or their successors, duly 
appointed by the original appointing authority, shall appear. 

5. K at the time of any such meeting there shall be a vacancy 
in the office of derk or if a clerk shall be absent, the inspectors 
who are members of the same party shall appoint a qualified 
voter of the district who is a member of the same party to act in 
place of the absent derk for the whole of that day. 

6. Every person so appointed or named shall take the oath of 
office. A person appointed or named for temporary service shall 
receive no pay unless he shall serve for the whole or the 
remainder of tiie day. 

Derived from f 313 of former Election Law (L. 1909, ch. 22). 

Absence of intpector. — While an individual officer may absent himself for 
meaU^ or other purposes, all cannot f>e absent at the same time. Op. Atty.- 
Gen. (1896) 273. 

Inability to obtain clerks. — In an early cise it was held that where the 
inftpectors, who were required to appoint their clerks, could obtain none, it 
was their duty themselves to act a^ clerks, (18i©3) 8 N. Y. 67. 

§ 194. Opening the polls; preparations therefor. The in- 
spectors of election, and clerks, if any, shall meet at the polling 
place at least one-half hour before the time set for opening the 
polls of the election. The inspectors of election shall 

1. Sbe that the American flag is displayed. 

2. Cause the instruction cards, if any, to be posted con- 
spicuously within the polling place. 

3. Cause the sample ballots which are mounted on cards, if 
any, to be posted conspicuously in the polling place. 

4. Cause the distance markers to be placed at a distance of 
one hundred feet from the polling place. 

5. Arrange within the guard rail the ballot boxes and furni- 
ture for the conduct of the election. 

6. Open the packages of ballots and sample ballots and place 
the rasters, books, ballots and sample ballots, blanks, stationery 
and supplies so that they will be ready and convenient for use. 

7. Before any ballots are cast, see that the voting booths are 
supplied with pencils having black lead only. 

8. Before any ballots are cast, unlock the ballot boxes, see 
that they are empty, allow them to be examined by the watchers 
present, and lock them up again empty in such manner that the 

18 
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watchers and tlie persons just outside the guard rail may see that 
the boxes are empty when re-locked. 

9. At the opening of the polls, cause to be made a proclamation 
thereof and of the time when the polls will close. ' 

Derived from f 350 of former Election Law (L. 1909, ch. 22). 

Diatanoe markers. — The Election Law makes no provision as to what a dis- 
tance marker near a polling place shall contain. It is sufficient if it states 
that no electioneering shall be done between the marker and the polling place. 
Op. Atty.-Gen. (ISO'S) 245. The attorney-general said: "I do not find any 
direction in the Election Law as to what the distance markers shall contain, 
or of what they shall be composed. It appears to me that the intention of 
the law is that some suitable mark shall be placed at the indicated distance 
from the polling place, to the end that all persons shall be apprised of the 
boundaries within which they are forbidden to electioneer. In my judgment, 
any device which will fully inform the electors and others upon this point 
with certainty would be a compliance with the law. Your suggestion of the 
following as a proper distance marker: 'Notice. One hundred feet from 
the polls; no electioneering between here and the polls,' would, in my judg- 
ment, meet the requirements of the law." 

§ 196. General provisions as to conduct of elections. 1. The 

chairman of the board of inspectors theretofore appointed shall 
continue to act as such^ and the inspectors shall act as a board, 
and a majority thereof shall decide questions. One inspector 
shall receive the ballots from voters voting. If, at any polling 
place, the election is conducted by inspectors only, one inspector 
shall deliver ballots to voters, and the inspector who receives 
the ballots from voters shall be of opposite political faith. Two 
inspectors who are not of the same political faith and who are 
not assigned to any of the foregoing duties shall have charge of 
the registers, subject to inspection thereof by any inspector and 
his participation in the decision of any question. Of the in- 
spectors in charge of the registers, one shall be assigned to the 
duty of comparing the signatures of voters, when that is neces- 
sary. Inspectors shall be assigned to the foregoing duties by 
the board of inspectors, before the opening of the polls. Such 
assignments shall be by lot if a majority cannot agree. The 
duties of an inspector may be changed by the board during the 
day. If there be clerks as a separate office, the board of in- 
spectors may direct a clerk, who is not otherwise engaged, to 
perform any duty of an inspector, except to vote upon a question 
to be decided by such board; provided, however, that when a 
duty is required to be performed by two inspectors who are not 
of the same political faith, such duty shall not be performed by 
an inspector and clerk of the same political faith. Where an 
oath is required or permitted by this article at any election, any 
inspector or canvassing inspector may administer it. 
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2. The American flag, furnished by the board of elections) 
shall be kept displayed at each polling place throughout the elec- 
tion. Instruction cards, distance markers and the mounted 
sample ballots shall not be taken down, torn or defaced during 
the election. There shall be no smoking in any polling place in 
a church or school. While the polls are open no person shall do 
any electioneering within the polling place, or within one hun- 
dred feet therefrom in any public street, or within such distance 
in any place in a public manner ; and no political banner, poster 
or placard shall be allowed in or upon the polling place durinpr 
the election. 

3. Upon application, the inspectors shall give one sample bal- 
lot of each kind to any voter entitled to vote the ballot of which 
he requests a sample, and he may take it away from the polling 
place. 

4. The provisions of section one hundred and sixty, concern- 
ing the preservation of order and apprehension for crime on a 
day of registration, shall apply to a day of election, but a person 
taken into custody shall not be prohibited thereby from voting. 

5. After a ballot box shall have been locked for the pulposes 
of election, it shall not be opened until it is opened at the close 
of the polls for purposes of canvass. Each inspector shall be 
responsible personally for the custody of each ballot box and it? 
contents from the time the election begins until the box is 
delivered, according to law, to the person entitled to receive it. 

Derived from §§ 79", 84, 314, 315, 333, 352 of former Election Law (L 
1909, ch. 22), S' 79 having been added by L. 1911, cb. 891. 

Electioneering as misdemeanor: see Penal Law, § 764. 

Destruction, concedXment, or suppression of official ballots hy person having 
charge of them: see Penal Law, § 760. 

Misdemeamx)r to dispUty political posters, etc., in or on registration build- 
ings r see Penal Law, S 764. 

Misdemeanor to act as inspector without being able to read and write 
English or without being otherwise qualified: see Penal Law, § 764. 

Misdemeanor for inspector Icnowingly to accept vote from fcrscn not en- 
titled to vote: see Penal Law, § 764. 

Disobedience of commands of inspectors as misdemeanor: see Penal Law, 
J 764. 

Inspectors as ministerial officers. — Inspectors of election are merely minis- 
terial officers. People v. Board of Canvassers, ( 18^1 ) 129 N. Y. 360, 29 N. K 
346, 14 L. R. A. 646; People v. Bell, (1890) 119 N. Y. 175, 23 N. E. 533; 
Goetcheus v. Matthewson, (1875) 61 N. Y. 420; People v. Pease, (1863) 27 
N. Y. 45; People v. Doe, (1905) 109 App. Div. 670, 96 N. Y. S. 389; Matter 
of Hamilton, (1894) 80 Hun 511, 30 N. Y. S. 499. 

Necessity of fairness in conduct of primaries. — The prime essential of the 
validity of a primary is fairness. Matter of County Clerk, (1897) 21 Misc. 
643, 48 N. Y. S. 407, affirmed 20 App. Div. 637, 47 N. Y. S. 1133. As said 
in Matter of Broat, (1894) 6 Misc. 445, 27 N. Y. S. 176: "Party caucuses 



Digitized by 



Google 



196 ELECTION LAW 



f 196 Conduct of Elections L. 1922, ch. 688 

should be the fair, full and free expression of the party will and such expres- 
sion should not be thwarted by sharp practice or thwarted by force or fraud,* 
and while it is not to be expected that political caucuses will be conducted 
with the order and decorum of a church meeting or a Sunday school, still 
fair play and good faith should prevail and a substantial compliance with the 
party and state law ibe compelled/* 

Inspection and distribution of ballots under old primary law. — The Pri- 
mary Election Law, as it stood in 1907, imposed no duty whatever in respect 
to inspection or distribution of ballots ; nor did it give any right to an elector 
to inspect ballots prepared for another elector, even though sueh elector was 
a district committeeman. Matter of Hammond, (1907) 56 Misc. 302, 106 
N. Y. &. 589. 

§ 196. Watchers and challengers. 1. At any general, special, 
town or village election, any party or independent body may 
have at any polling place at which, candidates nominated by it 
are voted for, not more than two watchers, to be appointed by 
the county, assembly district, city, town or village committee of 
the party or body. 

2. At any primary election, any political committee may have 
a watcher, and any two or more candidates whose names are upon 
any ballot to be voted at the polling place may have a watcher. 

3. The appointment of a watcher or watchers for any election, 
including a primary, shall be by a certificate in writing signed 
by such candidates or such committee, as the case may be, or by 
the chairman or secretary of the committee who is charged with 
that duly, which certificate shall be delivered to an inspector. 
A committee shall not appoint a watcher for a polling place out^ 
side the political subdivision for which the committee was con- 
stituted. 

4. The watchers may be present at the polling place and 
within the guard-rail from at least fifteen minutes before the 
unlocking and examination of any ballot box, at the opening of 
the polls, until after the announcement of the result of the can- 
vass and the signing of the inspectors' returns thereof; provided, 
however, that with respect to an election othfer than a primary 
election not more than one watcher for each party or for each 
independent body may be at one time within the guard-rail until 
after the closing of the polls. 

5. A reasonable number of challengers, at least one person for 
each such party or independent body, at an election other than a 
primary election, and at a primary election at least one for any 
three or more persons of each party whose names are on the party 
ballot, shall be permitted to remain just outside of the guard-rail 
of each such polling place, where they can see what is done within 
such guard-rail, outside of the voting booths, from the opening 
to the close of the polls. 
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6. Each watcher and challenger must be a qualified voter of 

the city or county in which he is to serve. 

Derived from §§ 84, 952 of former Election Law (L. 1900, ch. 22). 
Misconduct of watchers: see Pknal L^w, §' 762. 

§ 197. Location of boxes and ballots; persons within tlie 
guard-rail. The boxes and all official ballots shall be kept within 
the giiard-rail, and at least six feet therefrom, from the opening 
of the polls until the announcement of the result of the canvass 
aad the signing of the inspectors' returns thereof. No person 
shall be admitted within the guard-rail during such period 
except the election officers, authorized watchers, persons admitted 
by the inspectors to preserve order or enforce the law, and votera 
duly admitted for the purpose of voting; provided, however, that 
candidates voted for at the polling place may be within the guard- 
rail during the canvass. 

Derived from |§ 317, 3i51 of former Election Law (L. 1909, ch. 22). 

§ 198. Unofficial ballots; adhesive pasters. If, for any causey 

the official ballots shall not be provided as required by law at any 
polling place, upon the opening of the polls of an election thereat, 
or if the supply of official ballots shall be exhausted before the 
polls are closed, unofficial ballots, printed or written, or partly 
printed and partly written, made as nearly as practicable in the 
form of the official ballot, shall be used. If unofficial ballots are 
provided by the board or officer charged with that duty, and are 
delivered at the polling place, no unofficial ballots other than those 
so provided shall be voted after their delivery at the polling place 
and before the supply thereof is exhausted, except by voters who 
shall lawfully begin the act of voting before the receipt of such 
ballots. 

If, by reason of the making of a new nomination or designation 
after the printing of the official ballots, adhesive pasters shall 
have been provided by the board or officer charged with that duty, 
the inspectors or clerks shall affix one of such pasters in the 
proper place and in the proper manner upon each official ballot 
before the ballot is delivered to a voter. 

Derived from §)§ 52, 81, 13'7, 360 of former Election Law (L. 1909, ch. 
22) , § 81 being added by L. 1911, ch. 8^1. 

Unofficial ballots under former law. — Formerly a voter was not required to 
use an official ballot, but might use any ballot conforming in external appear- 
ance to the official ballot. Matter of M^Dade, (1899) 43 App. Div. 303, 60 
N. Y. S. 333, reversing 29 Misc. 216, 60 N. Y. S. 105. 

When unofficial ballots not to be used. — Where there is an abundant supply 
of official ballots the election officers should not permit unofficial ballots to be 
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deposited in the ballot ibox. People v. Beam, (1907) 117 App. Div. 374, 103 
N. Y. S. 818. 

Ineligibility to hold office. — The Election Law indicates clearly that the 
name of no person shall be printed upon the official party ballot at the 
primary if the person is ineligible to hold the office for which he has been 
designated' for nomination. Matter of Bewley, (1917) 101 Misc. 248, li66 
N. Y. S. 930. 

Pasters. — Paster ballots were formerly sanctioned as to officers, but not as 
to constitutional amendments. Op. Atty.-Gen. (1894) 337. So it was for- 
merly held that the use of pasters on ballots to vote for a candidate whose 
name was not printed thereon did not render the ballot void. Matter of 
McDiade, (1809) 43 App. Biv. 3031, 60 N. Y. S. 333. To the same effect, see 
People V. Wappingers Falls, (1896) 144 N. Y. 616, 30 N. E. 641, affirming 
(1894) 83 Hun 130, 31 N. Y. S. 218. And similarly under the Ballot Reform 
Law (L. 1800, ch. 262, as amended by L. 1891, ch. 296) it was held that 
votes for candidates by means of paster ballots were not invulidated by 
reason of the fact that the ballots also contained the name of a candidate 
for excise commissioner, which should have (been printed on a separate ballot, 
as the unauthorized printing of such name upon the ballots did not make 
them marked or defective ballots. People v. Shaw, (1802) 64 Hun 356, 45 
N. Y. St. Rep. 535, 10 N. Y. S. 302, affirmed (1802) 133 N. Y. 403, 31 N. E. 
51'2, 16 L. R. A. 606. Previous to the amendment of the Ballot Reform Law 
by L. 1801, ch. 296, ballots were required to contain the names of all town 
officers. Under such provision, it was held that a paster containing the Aame 
of an excise conunissioner and attached to a general ballot constituted a 
valid vote for the commissioner. Montgomery v. O'Dell, (1803) 67 Hun 
160, 22 N. Y. S. 412, affirmed (1804) 142 N*. Y. 665, 37 N. E. 570. But after 
such amendment a proper legal indorsement was essential to the validity 
of an official ballot; and an official excise ballot which was not an official 
ballot for other town offices could not be made so by a paster attached thereto. 
Accordingly, it was held that where official ballots indorsed " Excise " and 
having a paster attached thereto containing the names of candidates for other 
offices, were found in the ballot box marked "Town," they were not official 
ballots and could not ibe counted. On the same principle, similar ballots 
found in the "Excise" ballot box were declared invalid. People v. Person, 
(1892) 64 Hun 327, 19 N. Y. S. 297, 45 N. Y. St. Rep. 528, affirmed (1892) 
135 N. Y. 613, 32 N. E. 645, 4« N*. Y. St. Rep. 020 mem. Likewise, it was 
held that votes cast for an excise commissioner by paster ballots which were 
not legally indorsed as excise ballots could not be counted for him. People 
V. Shaw, (1892) 64 Hun 356, 45 N. Y. St. Rep. 533, 10 N. Y. S. 302, affirmed 
(1802) 1«3 N. Y. 4013, 31 N. E. 512, 16 L. R. A. 606. 

§ 199. Disposal of defective, mutilated or spoiled ballots. 

If a ballot is found to be defective or mutilated before it is 
delivered to the voter, its stub and the stubs of all other ballots 
in the set immediately shall be detached and placed in the box for 
stubs, by the clerks, or if there be no clerks by the inspector as- 
signed to the duty of delivering ballots, and all the ballots of that 
set immediately shall be marked *^ canceled," and placed in the 
box for spoiled and mutilated ballots'. If a voter returns a ballot 
aa defective, mutilated, defaced, or wrongly marked, he shall also 
return all the other ballots of the set, if any, and such clerks or 
inspector shall likewise remove their stubs*, placing all the stubs 
in the box for stubs and all the ballots of the set in the box for 
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spoiled or mutilated ballots, first marking the ballots ** canceled.'* 
In each case, the voter shall receive another ballot or set of ballots^ 
unless not entitled thereto under section two hundred and eight. 

Derived from § 3'54 of former Election Law (L. 1909, ch. 22). 

§ 200. Time allowed employees to vote. Any person entiiled 

to vote at an election shall on the day of election be entitled to 
absent himself from any service or employment in which he is 
then engaged or employe^, for a period of two hours, while the 
polls of the election are open ; provided, however, that this section 
shall not apply to a voter on the day of a primary election if there 
be two successive hours, while the polls of such election are open, 
in which he is not in the service of an employer. If the voter 
shall notify his employer before the day of election of such in- 
tended absence, and if thereupon two successive hours for such 
absence shall be designated by the employer, and such absence 
shall be during such designated hours, or if the employer upon the 
day of such notice makes no designation, and such absence shall 
be during any two successive hours while the polls are open, no 
deduction* shall be made from the usual salary or wages of such 
voter, .and no other penalty shall be imposed upon him by his 
employer by reason of such absence. This section shall be deemed 
to include all employees of municipalities. 

Derived" from §' 365 of former Election Law (L. 1909, ch. 22). 
Town meeting. — This section does not apply to a town meeting, which, ig 
governed by section 759 of the Penal Law. Op. Atty.-Oen. ( 1^11 ) 9S* 

§ 201. Use of registers, generally; poll-books in certain 
cases. All copies of the register in the polling place at a general 
or other election for which voters are required to be registered or 
at a primary election, shall be referred to, if necessary, to deter- 
mine the persons entitled to vote ; but at any such election, includ- 
ing a primary election, ballot numbers shall be entered and other 
election entries made in only two copies of the register, which, in 
a city of over fifteen thousand inhabitants, shall include the copy 
used for taking signatures during registration ; provided, however, 
that if the election be one for which poll-books are required to be 
provided, ballot numbers shall be entered and other entries made 
in the two poll-books instead of the registers. In a city of over 
fifteen thousand inhabitants, the signatures of voters taken at the 
election, and taken at a primary election in the city of New York, 
shall be made, or identification numbers entered, in one of the 
copies of register having, when the election opens, an unused 
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signature column, if there be any sucli copy, and otherwise in one 
of the poll-books, to be known as the signature poll-book. 

New in form but complying with existing practioeu 

Records of voters. — " The poll books and the registers are contemx>oraneou8 
records of every elector who votes." Matter of Stiles, (1902) 69 App. Diy. 
d89, 75 N. Y. S. 27a 

§ 202. Proof of identity of voters in cities of over 
fifteen thousand inhabitants. In a city of over fifteen thousand 
inhabitants, the voter, before receiving a ballot at any election, 
other than a primary election, and in a city of over one million 
inhabitants also at a primary election, shall sign his name in a 
copy of the register containing no signatures made by voters 
before the election. A woman married since she registered shall 
sign her former name and her present name. At an election, if 
any, where separate poll-'books are required to be provided, the 
voter, instead of signing the register, shall sign his name in one 
of such poll-books to be designated for that purpose. In either 
case, such signature shall be made in the column entitled " signa- 
ture or statement number of voter," opposite his name as entered 
in such register or book. The inspector assigned to the duty of 
comparing signatures shall compare the signature so made on eleo- 
tion day with the signature made at the time of registration. If 
the two signatures so compared are sufficiently similar to identify 
them as having been written by the same person, such inspector 
shall announce that fact and shall certify thereto by writing his 
initials after the voter's signature so made on election day. If, 
when he registered, the voter had alleged his inability to sign, 
and was permitted to make an identification statement in lien of 
signing, then one of the clerks designated by the chairman, or, 
if there be no clerks, an inspector so designated, other than the 
inspector who receives ballots from voters, shall read to the voter 
the same list of questions which were required to be read at the 
time of such registration, and such clerk or inspector shall write 
the answers* It shall be unlawful for any person to pi'ompt the 
voter in answering such questions. The answers given by the 
voter before election day shall not be inspected by any one until 
all of his answers given on election day shall have been written 
down. The inspector or clerk who reads such list of questiaiiB toi 
a voter and records his answers, shall sign and date the certificate 
at the end of the list so read, which certificate shall be as follows: 
" I certify that I have read to the above named voter each of the 
foregoing questions and that I have duly recorded his answers as 
above to each of such questions." The statements of a voter made 
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before and at the election, respectively, shall then be compared by 
the inspectors. Such comparison, and the comparison of a voter's 
signature, shall be had in full view of the watchers, and such 
voter shall be subject to challenge as* provided in this "article. The 
number on the sheet which contains the voter's answers, in the 
book known as " identification statements for election day," shall 
be entered opposite his name in the copy of the register used for 
taking signatures of voters on election day, in the column entitled 
" signature or statement number of voter," or in the column so 
entitle * of the signature copy of the poll-book when separate poll- 
books are required to be provided. 

Derived from $ 3<5<5 of former Election Law (L. 1909, ch. 22). 

Sisnins o^ poll boaks by electors. — A former statute provided for the 
signing of poll t)ookB by electors only in cities having one million or more 
inhabitants. It w&s held that such a provision was not uncon&titutional 
as being local legislation, as it was an amendment to the (general Election 
Law and was not a limitation upon the right of the elective franchise, but 
rather a regulation designed to secure its free and untrammeled exercise. 
**Such a regulation," said Werner, J., "as would be proper and suflacient 
in the villages and towns of the state would prove inadequate and futile 
in the larger cities and the same argument applies to a classification of the 
various cities upon the basis of population. It may be admitted that some 
of the provisions of the statute under consideration, which apply only to 
cities of a million or more inhabitants, affect no other voters than those in 
the city of New York. If those provisions are deemed necessary in the light 
of local conditions, and apply alike to all the voters of the locality, the 
general law in which they are embodied is not a private or local bill within 
the meaning of the constitution." Likewise, this provision was held to be 
unconstitutional as contravening section one of article two of the constitution 
which defines in general terms the qualifications of voters, as it prescribed 
only qualifications which were already contained in the constitution; nor, 
it was held, did it violate section four of article two which imposes* upon 
the legislature the duty of enacting laws for ascertaining by proper proofs 
the citizens who shall be entitled to the right of suffrage, as it was within 
the general scope of such constitutional provision and was a reasonable 
regulation. Ahern v. Elder, (1909) 195 N. Y. 493, 88 N. E. 1059, affirming 
130 App. Div. 900, 116 N. Y. S. 1108. 

§ 203. Assistance to illiterate or disabled voters. 1. A 
person entitled to vote may have assistance in voting if (a) at the 
time of registration be had made oath of illiteracy or physical 
disability as prescribed by section one hundred and sixty-seven and 
claims on election day that he is still unable to prepare his ballot 
without assistance for the reasons stated in such oath; or (b), 
having been registered personally, he states under oath to the 
inspectors on the day of election that, by reason of some accident, 
the time and place of which he must specify, or disease, the nature 
of which he must specify, he has, since the day upon which he 
registered, lost the use of both hands, or become totally blind, cfr 
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afflicted by such degree of blindness as will prevent bim, witb tbe 
aid of glasses, from seeing the names printed upon the official 
ballot, or so crippled that he cannot enter the voting booth and 
prepare his ballot without assistance, or (<j), having become 
entitled to vote within this state on or before January first, nine- 
teen hundred and twenty-two and having been duly registered 
otherwise than personally, he is unable to write by reason of 
illiteracy and makes a statement under oath to the inspectors in 
the form prescribed by section one hundred and sixty-seven or (d), 
having been registered otherwise than personally, he is physically 
disabled in one or more of the ways described in section one hun- 
dred and sixty-seven and makes a statement under oath to the in- 
spectors in the form prescribed by that section. 

2. A voter entitled to assistance in voting may choose two of 
the election officers, not of the same political faith, to render such 
assistance, except that at a primary election they may be of the 
same political faith. At any town meeting or village election 
where the election officers are all of the same political faith, such 
voter may select one qf such officers and one voter of such town 
or village of opposite political faith from such election officer. 
If the physical disability specified in the voter's oath be plainly 
manifest to the inspectors on election day, when he offers to vote, 
such voter, if he so requests, may have the assistance of his or her 
father, mother, brother, sister, husband, wife, or child, as he may 
select, instead of election^ officers. The inspectors shall enter in 
the two copies of the register, opposite the name of an assisted 
voter, or in the poll-books, if such books are required to be pro- 
vided, in the proper " remarks '' column, the name of each officer 
or person rendering the assistance and the reason for such assist- 
ance. If the assistance be given by a relative, as above provided, 
the words " plainly disabled ". also shall be entered, together with 
a word descriptive of such relationship. The officers or person 
assisting a voter shall enter the voting booth with him, help him 
in the preparation of his ballot and, if necessary, in the return 
of the voted ballot to the inspectors for deposit in the ballot box. 

3'. If a voter makes any false representation to obtain assistance 
in voting, he shall be punishable therefor as prescribed by the 
penal law. An election officer or other person assisting a voter 
shall not in any manner request or seek to persuade or induce the 
assisted voter to vote any particular ticket, or for any particular 
candidate, and shall not keep or make any memorandum or entry 
of anything occurring within the voting booth, and shall not, 
directly or indirectly, reveal to any other person the name of any 
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candidate voted for by such voter, or which ticket he has voted, 
except when required pursuant to law to give testimony as to such 
a matter in a judicial proceeding. A person, other than an elec- 
tion officer, who assists a voter In voting shall make oath, before 
entering the booth, that he "will not in any manner request, or 
seek to persuade, or induce the voter to vote any particular ticket 
or for any particular candidate, and that he will not keep or make 
any memorandum or entry of anything occurring within the booth, 
and that he will not, directly or indirectly, reveal to any person 
the name of any candidate voted for by the voter, or which ticket 
he had voted, or anything occurring within the voting booth, 
except when required pursuant to law to give testimony as to such 
a matter in a judicial proceeding." 

Derived from §8' 357, 357-a of former Election Law (L. 190», ch. 22), 
§ 357-a haying been added to that law by L. IfrlO, ch. 370, § 3. 

ConstittttionaUty of former provision for assistance. — A former statute 
providing for assistance to voters was declared constitutional. People v. 
McI>onald, (1896) 52 N. Y. S. 896. 

As to the secrecy of ballots, see generally Ck)iTSTiTUTioiT, art. II, § 5. 

Selection of assistants in voting on propositions. — ^An earlier statute was 
held not to require that upon every proposition, such as local option, to be 
voted upon, the elector should select one assistant opposed to and one in favor 
of such proposition. Op. Atty.-Gen. (1905) 641. 

Conclusiveness of oath. — ^A person taking the oath is entitled to assistance. 
The inspectors have no right to pass upon his disability. Op. Atty.-Gen. 
(1893) 14fir. 

Form of oath. — The physical disability oath administered to a voter apply- 
ing for assistance should 4)e in the language of the statute. Op. Atty.-Gen. 
(1893) 1417. 

§ 204. Challenges at primary elections. At a primary 
election, a person applying to vote upon the name of an enrolled 
party voter may be challenged when he applies for an official pri- 
mary ballot or when he offers the ballot he intends to vote. He 
may be so challenged by an inspector, or by a duly appointed 
watcher or challenger or qualified voter present and shall be so 
challenged by any inspector who knows or suspects that such per- 
son is not entitled to vote in the district at such primary. If 
challenged, the chairman or one of the inspectors shall tender to 
him the following oath: " You do swear (or affirm) that you will 
true answers make to the questions about to be put to you, con- 
cerning your identity and residence." Such person shall be allowed 
to vote if, and only if, he shall make such oath or affirmation and 
shall answer in the affirmative each of the following questions: 
"Are you (using the name given by him and which appears on the 
register as that of an enrolled voter) ? Do you reside and have 
you for thirty days last past resided at (stating the address, within 
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the election district, wticli he has given as his residence) ? The 
inspectors in charge of the registers shall make, in the proper 
"remarks" column for the primary, opposite the name of the 
challenged voter, a note of the challenge and of the oath taken. 
The inspectors also shall keep a minute of challenges, showing 
the names of all persons offering to vote who were challenged, the 
oath taken by each, and whether the person challenged voted or 
did not vote, and shall append thereto at the close of the primary 
their certificate that such minutes are correct and complete. 

Derived from 8 72 of former Election Law (L. 1009, ch. 22). 

Refusal to take oath. — If the elector refuses to take the required oath or 
to answer questions put to him, his vote should be rejected. Op. Atty.-CJen. 
(189^) 2231. 

Party rules prescribing qualifications. — Under former § 71 relating to 
qualification of voters at official primaries it was held that the requirements 
of the statute could not be affected by party rules, and that a mere executive 
or administrative committee could not prescribe additional qualifications. 
Brown v. Cole, (1907) M Misc. 278, 104 N. Y. S. 109. A similar provision 
was formerly contained' in section 53 of the Election Law of 1896 which pro- 
vided that no person should be qualified to vote at a primary unlesis he was 
qualified to vote for the officers nominated thereat. This provision was held 
to Invalidate a party rule permitting all the voters in an assembly district to 
vote for delegates to a convention to nominate officers for which the voters of 
a part only of the district couM vote. Matter of Murphy, (1908) 12i6 App. 
IMv. 68, 110 N". Y. 9. 1020. Compare Matter of Sheridan, (1907) 57 Misc. 42, 
107 N". Y. S. 244, holding that the words " qualified to vote," etc., as used in 
section 6® of the Election Law of 1896, related to age, citizenship, and resi- 
dence, and not to his ability to vote for all the candidates that might be 
nominated at the convention. 

Enrollment as essential to voting at town primaries. — Under the former 
Election Law it was ruled by the attorney-generar© office that in the case 
of town primariee it was doubtful whether a person had to be enrolled to be 
entitled to participate. It was said that if the qualifications of a person 
were questioned the chairman might administer an oath and question him 
as to his qualifications and if he swore to -his party affiliations his vote 
should be accepted Op. Atty.-Gen. (1911) 174. 

*§ 205. Challenges at elections other than a primary elec- 
tion. 1. At an election other than a primary election a person 
may be challenged when he applies for an official ballot or when 
he offers the ballot he intends to vote. A person may be so chal- 
lenged by any inspector or by any duly appointed watcher or 
challenger. An inspector shall challenge every person offering to 
vote whom he shall know or suspect not to be entitled to vote in 
the district, and every person offering to vote whom he is required 
by a qualified voter, by previous notice, to challenge. The inspect- 
ors or one of them shall challenge a person offering to vote if his 
name appears on the challenge list furnished by the board of 
elections or if the words "to be challenged on election day" ap- 
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pear opposite his name upon the register, or if he was challenged 
at the time of r^stration and such challenge has not previously 
been withdrawn. When an applicant is challenged, an inspector 
shall administer to him the following preliminary oath: "You 
do solemnly swear (or affirm) that you will true answers make 
to such questions as may be put to' you concerning your qualifica- 
tions as a voter." If the applicant shall refuse to take such oath 
his vote shall not be received. 

2. If the person shall have applied to vote upon the name of 
a person challenged on a day of registration, such inspector after 
administering such preliminary oath shall read to the applicant 
each question upon the copy of the challenge affidavit signed at 
the time of registration by such challenged person and shall com- 
pare the answers given to such questions with the answers re- 
corded upon the copy of the challenge affidavit, and the description 
of the person challenged upon registration with that of the ap- 
plicant. If there shall be any material difference between the 
answers recorded upon the challenge affidavit and those given by 
the applicant, or between the description of the person challenged 
upon registration and the applicant, or if the applicant shall 
refuse to answer any question put to him, his vote shall not be 
received. 

3. If the person shall have applied to vote upon the name of 
a person not challenged on a day of registration, such inspector, 
after administering such preliminary oath, shall ask the applicant 
the same questions that were asked of him when he registered and 
shall question him in relation to his name, his place of residence 
before he came into that election district, his then place of resi- 
dence, his citizenship, whether he is a native or naturalized citizen 
and if the latter, when and in what court he was naturalized, 
whether he came into the election district for the purpose of 
voting at that election, how long he contemplates residing in the 
election district and such other questions as may pertain to hia 
right to vote at such election in such district. If any applicant 
shall refuse to answer fully any such questions which may be put 
to him, his vote shall not be received. 

4. After receiving the answers as above specified of any ap- 
plicant the board shall, if it believes the applicant to be qualified, 
and the challenge to him is withdrawn, permit him to vote. 
Otherwise, the board shall point out to him the qualifications, if 
any, in respect of which he shall appear deficient. If, after such 
deficiencies have been so indicated, the applicant shall persist in 
his claim to vote, an inspector shall administer to him the foQow- 
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ing general oath : " You do swear (or affirm) that you are twenty- 
one years of age, that you have been a citizen of the United States 
for ninety days and an inhabitant of this state for one year next 
preceding this election, and for the last four months a resident 
of this county, and for the last thirty days a resident of this elec- 
tion district, and that you have not voted at this election." In 
the case of a woman, if it shall appear from the preliminary in- 
quiries or otherwise that she is or claims to be a citizen by 
marriage, ^e following words shall be added to such oath at the 
end thereof: ^^and that you have been an inhabitant of the 
United States for five years." If the applicant shall be challenged 
for the causes stated in section two erf article two of the consti- 
tution of this state, such inspector shall administer to him the 
following additional oath: " You do swear (or affirm) that you 
have not received or offered, do not expect to receive, have not 
paid, offered or promised to pay, or contributed, offered or 
promised to contribute to another, to be paid, or used, any money 
or any other valuable thing, as a compensation or reward for the 
giving or withholding of a vote at this election, and have not made 
any promise to influence the giving or withholding of any such 
vote, and that you have not made, or become directly or indirectly 
interested in any bet or wager depending upon the result of this 
election." If the applicant shall be challenged on the ground of 
having been convicted of bribery or any infamous crime, such 
inspector shall administer to him the following additional oath: 
" You do swear (or affirm) that you have not been convicted of 
bribery or any infamous crime, or if so convicted, that you have 
been pardoned and restored to all the rights of a citizen." If any 
person shall refuse to take any oath so tendered his vote shall not 
be received, but if he shall take the oath or oaths tendered to him 
his vote fihaJl be received ; provided, however, that a new voter as 
defined in section one hundred and fifty may not vote unless the 
inspectors shall have ascertained, on a day of registration, or at 
the election, that he is able, except for physical disability, to read 
and write English. » 

, 5. The inspectors in charge of the rasters, or poll-books, if 
any, shall make, in the proper "remarks" column for the elec- 
tion, opposite the name of the challenged voter, a note of the 
challenge and of the kind of each oath taken, if any. The inspee- 
tors also shall keep a minute of challenges, showing the names 
of all persons offering to vote who were challenged, the kind of 
oath or oaths, if any, taken by each, and whether the person chal- 
lenged voted or did not vote, and shall append thereto at the dose 
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of the election their certificate that such minutes are correct and 
complete. 

Derived from §§ 361, 362, 363, 364 of former Election Law (L. 1909, ch. 22). 

Declaration in ca>se of challenge of voter at school district meeting:' see' 
Education Law, § 204. 

Challenges at town meeting: see Town Law, §'61. 

Duty to receive vote. — " When a voter at an election offers his vote to the 
inspectors, and if challenged, takes the preliminary oath, and after answering 
fully the questions touching his right to vote, offers to take the general oath, 
it is the absolute duty of the inspectors to receive his vote." People v. Board 
of Canvassers, (1891) 129 N. Y. 360, 29^ N. E. 345, 14 L. R. A. 646. To like 
effect are Goetcheus v. Matthewson, (1875) 61 N. Y. 420, reversing 6 Lans. 
214; People v. Pease, (1863) 27 N. Y. 45, 84 Am. Dec. 242; Pteople v. Hoch- 
stim, (1901) 36 Misc. 562, 73 N. Y. S. 626; Op. Atty.-Gen. (189'5) 274. It is 
immaterial that the answers made by the elector are unsatisfactory to the 
inspectors where they are full and the elector offers to take the preliminary 
oath. People v. Bell, (1890) 119 N. Y. 175, 23 N. E. 533. 

Formerly inspectors had no authority to reject a vote except in three cases: 
after refusal to take the preliminary oath, or fully to answer any questions 
put, or on refusal to take the general oath. And the only judicial discretion 
vested in them was to determine whether any question put to the persons 
offering to vote had or had not been fully answered. People v. Pease, ( 1863 ) 
27 N. Y* 45, 84 Am. Dec. 242. 

Necessity of majority decision of inspectors. — It is not necessary that a 
majority of a board of election inspectors should agree to receive the ballot 
of a challenged voter, after he has taken the prescribed oath and answered 
the questions asked him, for the board has no discretion to reject the vote 
of a person who has satisfied the statutory tests, but must receive and deposit 
Ms vote. People v. Bell, (1890) 119 N. Y. 175, 23 N. E. 633, aflSrming (1889«) 
64 Hun 567, 8 K Y. S. 254. , 

Refusal to answer improper questions. — The inspectors are not justified in 
refusing to permit an elector to vote because of his failure to answer ques- 
tions having no reference to his qualifications as a voter. Goetcheus v. Mat- 
thewson, (1875) 61 N. Y. 420. 

False personation as affecting lawful voter. — The fact that some other 
person has voted on a registered elector's name does not deprive the elector 
of the right to insist that he be given a ballot and be permitted to vote, on 
complying with the statutory requirements. People v. Doe, (1905) 109 App. 
Div. 670, 96 N. Y. S. 389. 

. Mutilation of book. — The fact that a registration book has been mutilated 
by the abstraction of sheets does not deprive a duly registered elector of the 
right to vote. Op. Atty.-Gen. (1908) 414. 

Mandamus to compel acceptance of ballot. — Where an elector complies with 
the statutory requirements and the inspectors still refuse to allow him to 
vote, mandamus lies to enforce his right. People v. Doe, (1905) 109 App. 
Div. 670, 96 N". Y. S. 38^. It seems, however, that the court would not compel 
the acceptance of a vote where it appears that the person tendering it is not 
a qualified voter. See People v. Board of Canvassers, (1891) 129 N. Y. 360, 
29 K. E. 345, 14 L. R. A. 646. 

In People v. Donovan, (1892) 135 N". Y. 76, 31 N. E. 1009, reversing 63 
Hun 512, 18 N. Y. S. 501, it was held that a justice of the Supreme Court, at 
chambers, had no jurisdiction, either in New York city or elsewhere in the 
state, to issue a writ of mandamus. 

Liability of inspectors for rejection of vote. — Where an elector's vote is 
challenged as being that of a deserter from the military service of the United 
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Ctates, and upon his declining to answer the questions whether he has been 
honorably discharged or whether he has left the army without leave, the 
election inspectors refuse to administer to him the general oath and reject 
his vote, they are liable to him in damages, for such questions are improper 
as failing to test the qualifications of the voter, and an injury has been 
done the elector by depriving him of his vote. Gt)etcheus v. Matthewson, 
(1870) 61 N. Y. 420, reversing (1871) 6 Lans. 214. 

§ 206. Ascertaining party voters* if» by accident* enroll- 
ment not shown by register. 1. If a roistered voter marked 
an enrollment blank on a preceding day of enrollment and his 
enrollment as so indicated was not entered in the register^ he 
nevertheless shall be permitted to vote at the primary election, 
with the party under whose name he marked such blank, if he 
produces a certificate of the board of elections that he marked an 
enrollment blaak specifying the party, and that the entiy of his 
enrollment on the raster was omitted by inadvertence or mis- 
take and in such a case the board of elections shall issue suoh 
certificate on demand. The inspectors at the primary shall then 
and there enter the name of the party of his enrollment on the 
register. 

2. If the marked enrollment blanks for an election district 
shall have been lost or destroyed, thereby preventing the entry 
of enrollments on the register, in any year, the enrollment list of 
the previous year shall be used for ascertaining the persons 
entitled to vote at the primary election, and their respective 
parties. A registered voter for the year in which the primary 
is held, whose name is on the enrollment list of such previous 
year, may vote with the party with which he was so enrolled. If, 
on such a preceding day of enrollment, he marked an enrollment 
blank under the name and emblem of another party, or if the 
name of a registered voter does not appear in the enrollment list 
for the preceding year, he may deliver to the inspectors at the 
primary election his aflSdavit specifying the party under whose 
name and emblem he marked an enrollment blank on such a pre' 
ceding day of enrollment and shall be allowed to vote with that 
party. Before the delivery of a ballot pursuant to this sub- 
division the inspectors shall enter the name of the proper party 
opposite the name of the voter in the register. The board of elec- 
tions shall furnish to the inspectors a copy of the register for the 
preceding year showing party enrollments, or shall furnish a list 
of such enrollments if the boundaries of the election district have 
been changed. 

New. 
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§ 207. Delivery of ballot to voter. 1. While the polls of 
the election are open, voters who have not previously voted thereat 
may, for the purpose of voting, enter within the guard-rail, 
through the entrance provided therefor ; but not more than twice 
as many voters as there are voting booths shall be within the 
guard-rail at one time, in addition to persons lawfully there for 
other purposes than voting. The voter shall give his name to the 
inspectors, and, if in a city or village of five thousand inhabitants 
or over, his residence by street and number, or if it have no street 
number, a brief description of the locality, and if required by the 
inspectors shall state whether or not he is at least twenty-one years 
of age. An inspector shall then announce, loudly and distinctly, 
the name and residence of the voter. If the election be one where 
poll-books are required to be provided, his name and residence 
shall be entered in both such books by the inspectors in charge of 
the registers. A person shall not be ^owed to vote in any election 
district at an election where voters are required to be restored 
unless his name shall be upon the register for such election dis- 
trict. A person shall not be allowed to vote the ballot of a party 
at a primary election in any election district unless his enrollment 
with such party appears in such register. In a city of over fifteen 
thousand inhabitants, a person shall not be allowed to vote unless 
he shall have signed his name or made an identification statement 
as required by section two hundred and two, except that at a pri- 
mary election such signature or statement shall not be required 
outside of a city of over one million inhabitants. In the case of 
a new voter, as defined by section one hundred and fifty, at a 
general election or a special election for which voters are required 
to be registered under the provisions of this chapter, in an election 
district where registration is not required to be personal, if the 
word " examine " was entered opposite his name in the registers, 
he shall not be allowed to vote unless it appear to the satisfaction 
of the board of inspectors, by the test or proof prescribed by 
section one hundred arid sixty-six, that he is able to read and 
write English, except in the case of such a voter who is shown to 
be incapacitated therefrom by physical disability. A new voter, 
as so defined, at an election for which voters are not required to 
be registered under the provisions of this chapter shall not be 
allowed to vote unless it appears to the satisfaction of the election 
officers, from such sources of information as may be available, 
that he is able to read and write English, except in the case of such 
a voter who is shown to be so incapacitated by physical disability ; 
and for «uch purpose the election officers may require him to 
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produce a ce/tificate of literacy described in section one hundred 
and sixty-six, 

2. The right of any person to vote whose name is on the register 
shall be subject to challenge. If such voter is entitled to vote and 
is not challenged, or a challenge be decided in his favor, one of 
the clerks, or if there be no clerks the inspector assigned to the 
duty of delivering ballots, shall then deliver to him one official 
ballot or set of official ballots, in the numerical order of the ballot 
or set, beginning with number one, and shall at the same time 
announce, loudly and distinctly, the number on the stub or stubs 
thereof. If the ballots are in sets, they shall be delivered in sets. 
If a new ballot or set of ballots 'be lawfully delivered to the same 
voter, a similar announcement shall be made as to the number on 
the stub or stubs of each new ballot or set delivered. Each ballot, 
when delivered, shall be folded in the proper manner for voting, 
which is: first, by bringing the bottom of the ballot up to the 
perforated line, and second, by folding both sides to the center 
or toward the center in such manner that when folded the face of 
each ballot shall be concealed, and the printed number on the stub 
and the indorsement on the back of the ballot shall be visible, so 
that the stub can be removed without removing any other part of 
the ballot and without exposing any part of the face of the ballot 
below the stub, and so that when folded the ballot shall not be 
more than four inches wide. The number on each ballot or set 
of ballots so delivered, as printed on the stub or stubs, shall be 
entfc^red forthwith opposite the name of the voter in the proper 
column of the two copies of the register, or of the two poll-books 
if such books are required to be provided. 

3. "No person other than an inspector or clerk shall deliver to 
any voter within the guard-rail any ballot, and they shall deliver 
only such ballots as the voter is legally entitled to vote, other than 
sample ballots. 

4. Voters entitled to vote who are in the polling place at or 
before the time fixed by law for the closing of the polls shall be 
allowed to vote. 

Derived from §§ 2M, 3*55, 356 of former Election Law (L. 1009, ch. 22), 
Literacy test .provided for in town ^strictfi. 

Misdemeanor for person other thcun ballot clerk to deliver "ballot to voter r 
see Penal Law, § 764. 

Misdemeanor to receive baMot from persofi other than ballot clerk ha/ving 
charge of ballots: see Penal Law, § 764. 

Right to receive baUot. — " The delivery of the ballot to electors is limited 
to an elector who enters within the guard rail while 1>he polls of election are 
open." Newcomb v. Leary, (1908) 128 App. Div. 3a9, 112 N. Y. S. 657. 

Folding ballot. — The ballot should be folded by the ballot clerks Op» Atty.- 
Gen. (1895) 264. 
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Completing voting after polls close. — The provision in section 208, infra, 
that when a person sihall have received an official ballot he shall be deemed to 
have commenced the act of voting, entitles one who has received a ballot before 
the time fixed for closing the polls to complete the act of voting after that 
time. Newcomb v. Leary, (1908) 128 App. Div. a20, 112 N. Y. S. 657. For- 
merly it was provided that only voters who had commenced voting when 
the polls closed were entitled to vote. This was held to apply to such as had 
received ballots. Op. Atty.-Gen. (1908) 409, 548. And even before provision 
• was made on the subject a voter who had received his ballot before the polls 
closed was entitled to cast hid ballot. Op. Atty.-Gen. (1897) 221. But 
formerly it was held that electors in the polling place who had not received 
ballots before the hour of closing the polls could not vote. Op. Atty.-Gen. 
(1908) 410. It was also held that where voting machines were used in an 
election district only those voters, of whom there could be but one, who had 
entered within the guard-rail could vote after the hour of closing the polls. 
Op. Atty.-Gen. (1908) 548. 

''An arrest at the polls cannot deprive one of the right to vote. — He must 
be afforded the privilege of voting before he is removed from the polling 
place.'' People v. Doe, (1905) 109 App. Div. 670, 9<6 N. Y. S. 389. 

§ 208. Manner of voting. 1. On receiving his ballot, the 
TOter forthwith and without leaving the indosed space shall retire 
alone, unless he be entitled to assistance in voting, to one of the 
voting booths and mark his ballot for voting, using only a pencil 
having black lead. He shall not enter a booth already occupied, 
nor occupy a- booth more than five minutes if other voters are 
waiting to occupy it. In marking his ballot, he shall follow the 
rules prescribed in section two hundred and nineteen. If the 
voter wrongly mark, deface or tear a ballot or one of a set of 
ballots, he may successively obtain others, one set at a time, not 
exceeding in all three sets, upon returning to the inspectors op 
clerks each set of ballots already received. 

2. When the voter shall have prepared his ballot or ballots, he 
shall leave the booth with each ballot folded so as to conceal the 
face thereof but to show the indorsement and f ac simile of the 
official signature on the back, and, keeping the same so folded, 
shall proceed at once to the inspector in charge of the ballot box, 
and shall offer such ballot or ballots to such inspector. Such 
inspector shall announce, loudly and distinctly, the name of the 
voter and the printed number on the stub or stubs of the ballot op 
ballots so received by him. If such voter be entitled then and 
there to vote, and be not challenged, or a challenge be decided in 
his favor, and if his ballot or ballots are properly folded, and 
have no mark or tear visible on the outside thereof, except the 
printed number on the stub and the printed indorsement on the 
back, and if such number is the same as that entered in the 
registers, or poll-books, as the number on the stub or stubs of the 
official ballot or set of ballots last delivered to him, such inspector 
shall receive such ballot or ballots, and after removing the stab 
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or stubs therefrom in plain view of the voter, and without remov- 
ing any other part of the ballot, and without unfolding the ballot 
or in any way exposing any part of the face of the ballot below 
the stub, shall deposit each ballot in the proper ballot box for the 
reception of voted ballots of the kind so received, and the stubs in 
the box for detached stubs. The number on the ballot or set of 
ballots so voted, as printed on the stub or stubs, shall be entered 
forthwith opposite the name, of the voter in the proper column of 
the two copies of the register, or of the two poll-books if such books 
are required to be provided. Upon voting, the voter forthwith 
shall pass outside the guard-rail, unless he be a person authorized 
to remain for other purposes than voting. 

3. When a person shall have received an oflS.cial ballot from any 
clerk or inspector, as hereinbefore provided, he shall be deemed 
to have commenced the act of voting, and if, after receiving such 
official ballot, he shall leave the space inclosed by the guard-rail 
before the deposit of his ballot in the ballot box, as hereinbefore 
provided, he shall not be entitled to pass again within the guard- 
rail for the purpose of voting, or to receive any further ballots. 

4. Except as otherwise provided with respect to voters entitled 
to assistance because of illiteracy or physical disability, no voter 
shall ask or receive the assistance of 'any person within the polling 
place in the preparation of his ballot, or divulge to anyone within 
the polling place the name of any candidate for whom he intends 
to vote or has voted, or how he intends to vote or has voted upon a 
question. No ballot without the official indorsement shall be 
allowed to be deposited in the ballot box except as provided by 
section one hundred and ninety-eight No person to whom any 
official ballot shall be delivered shall leave the space within 
the guard-rail until after he shall have delivered back all such 
ballots received by him either to the inspectors or to the clerks. 

l>erived from §§' 368, 3i50i of former Election Law (L. 1900, ch. 22). 

Manner of voting? see Constitution, art. II, § 5. 

Misdemeanor for voter to permit another person to he in booth with him: 
Bee Penal Law, §' 764. 

Misdem,ea/nor to mark ballot, etc., for pwrpose of identifioation: see Penal 
Law, § 7i©4. 

Attempt to watch voter while votvng d misdemeanor: «ee Penal Law, § 764. 

Misdemeamor to ea>hihit ballot or to solicit such eaphibition : <eee Penal Law, 
§'7«4. 

Misdem^ea/nor to fail to return to baUot clerk unusual ballot. ' see Penal 
Law, § 764. 

Misdemeaaior for person other tha/n inspector to receive prepared ballot from 
voter: see Penal Law, § 764. 

Misdemea/nor to hinder voting: see Penal Law, §' 7-64. 

Method of voting and balloting at town meeting: see Town Law, |§ 57, 58. 

Duty to complete act of voting in proper turn. — An elector could not, under 
*' the provi8ioD0 of the consolidation act> and of other acts relating to the 
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registration of voters and the holding of elections in the dty of New York/' 
present iiimself more than once at the polls for the purpose of voting. Simp- 
son V. Brown, (1888) 2 N. Y. S. 671, 18 N. Y. St. Rep. 781. 

Use of defective ballots. — The provision of a statute that none but ballots 
provided in accordance with the provisions of the Election Law should be 
counted, was clearly intended to prevent the use of any other than official 
ballots, and not to condemn as invalid official ballots which have been fur- 
nished to the electors by public officers charged with that duty for some over- 
sight or error on their part. People v. Board of Canvassers, (1905) 105 App. 
Div. 197, 94 N. Y. S. 9<>6, affirmed (1905) 183 N. Y. 538, 76 N. E. 1116. 

Disposition of stubs. — Under this section all stubs, from all kinds of bal- 
lots, should be deposited in the same box. Op. Atty.-Gen. (1903) 421. 

Obtaining new set of ballots. — To obtain % new set of ballots the voter 
must return all of the first set. Op. Atty.-Gen. (1894) 109. 

Marking ballot with pen. — It seems that marking a ballot with pen, instead 
of pencil, renders it void. Matter of Kirk, (1910) 66 Misc. 536, 123 N. Y. S. 
1061. See also supra, §' 96, note. 

Harking ballot with sharp instrument. — A ballot containing a mark made 
by a sharp instrument, not a pencil, in a voting space is void. People v. 
Board of Canvassers, (1«98) 156 N. Y. 36, 60 N. E. 42i5, modifying 23 App. 
Div. 201, 48 N. Y. S. 866. 

■§ 209. Delivery of enrollment blank to voter at general 
election* if registration was not personal. At a general el^eo- 
tion^ when a registered voter whose registration was not personal 
and who was not enrolled on any day of the preceding registration 
is given an official ballot, the inspectors shall tender to him an 
enrollment blank, having the lowest enrollment number then 
unused. The voter may mark and return such blank, and the 
inspectors shall perform the duties in connection therewith, as 
prescribed in section one hundred and seventy-one. 

Derived from § 30 of former Election Law (L. lOOO, ch. 22). 

§ 210. Casting of absentee voters* ballots; objections. 1. 

If, at a general election, any absentee voters' envelopes shall have 
been received at the polling place, the inspectors immediately 
after the closing of the polls shall examine them. In an electioii 
district where voters are required to sign the register at the time 
of registration, an inspector shall compare the signature, if any, 
on each envelope with the signature, if any, on the register, of the 
person of the same name who registered from the same address. 
If the signatures are found to correspond, such inspector shall 
certify thereto by signing his initials opposite the name of the 
voter in the registration signature copy of the register in the 
''remarks " column relating to the general election. In any elec- 
tion district, if a person whose name is on an envelope, as a voter, 
has already voted in person at such election, or if his name and 
residence, as stated on the envelope, are not on the register, his 
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envelope shall be laid aside unopened and be returned unopened 
to the board of elections, with the other returns of the election. 
If such person is found to be registered and has not so voted in 
person, and if no objection is made, or if an objection made be not 
sustained, the envelope shall be opened, the ballot or ballots with- 
drawn without unfolding, the stubs if any removed and the ballot 
or ballots, and stubs if any, deposited in the proper box or boxes. 
If, in a district where personal registration is not required, the 
voter has not upon a day of registration received an enrollment 
blank and such a blank is contained in his envelope, it shall be 
deposited in the enrollment box. At the time of the deposit of 
such ballot or ballots, the inspectors shall enter the words ^^ absentee 
vote " in the two copies of the register used for the election day 
entries, in the " remarks " column relating to such, election. 

2. During such examination any person present in the polling 
place may object to the voting of the ballot or ballots contained 
in any envelope upon the ground or grounds that the person named 
there6n is not a qualified voter of the election district or that 
he was within the county while the polls of the election were open 
or that he was not entitled to cast such ballot or ballots. An 
ilispector shall make such an objection if he shall know or suspect 
that the person named on such envelope is not such a qualified 
voter or was so within the county, or was UQt entitled to cast such 
ballot or ballots. The board of inspectors forthwith shall proceed 
to determine each objection. Unless the board, by majority vote, 
shall sustain the objection, the chairman, or if he refuse, another 
inspector shall endorse upon the envelope the objection and the 
words *' not sustained," and shall sign such endorsement, and shall 
open the envelope and deposit the ballot or ballots as provided in 
this section. Should the board, by majority vote, sustain such 
objection, the objection and the word *' sustained " shall be simi- 
larlv endorsed upon the envelope, the envelope shall not be opened 
nor the ballots therein canvassed, and such envelope shall be re- 
turned unopened to the board of elections. 

3. As each envelope is opened, if one or more of the different 
kinds of ballots to be voted at the election are not found therein, 
the clerks, or inspectors, shall make a memorandum showing what 
ballot or ballots are missing. When the casting of absentee voters' 
ballots shall have been completed the clerks or inspectors shall 
ascertain the number of such ballots of each kind which have been 
deposited in the ballot box, by deducting from the number of 
envelopes opened the number of missing ballots, and shall make 
a return thereof in duplicate. The number of absentee voters* 
ballots deposited in the ballot box shall be added to the number of 
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other ballots deposited in the ballot box, in order to determine 

the number of all ballots of such kind to be accounted for in the 

ballot box. 

Derived from §§' 5^1, 532, 534 of former Election Law (L. 1909, ch. 22), 
as added to that law by L. 19<20, di. 875. 

§ 211. Preparation of ballot returns; sealing of unused* 
cancelled and spoiled ballots. At the dose of the polls and 
before any boxes containing voted ballots are opened, the clerks, 
or if there be no clerks, two inspectors of opposite political faith, 
designated by the chairman, shall make up in duplicate in ink the 
ballot returns, which shall account for all of the official ballots 
furnished to the election district, except the absentee voters' 
ballots accounted for pursuant to the preceding section. They 
shall count and verify the number of each kind of unused ballots 
and enter it upon the ballot returns. They shall then open the 
box for ballots cancelled before delivery and spoiled and returned 
by voters, separate them into their several kinds, count all ballots 
of each kind and enter the several results upon such returns. They 
shall make the additions and subtractions called for by the returns 
and prove their figures. If adhesive pasters have been used for 
any office or party position, the return for the ballots for which the 
pasters were supplied shall contain a memorandum showing the 
number of pasters received, the number affixed to ballots and the 
number unused and returned. Such clerks or inspectors shall then 
tie securely in a separate package each kind of ballot and each 
kind of stub, counted as above provided, and shall plainly label, 
seal and return the same to the box from which it was taken, and 
securely lock and seal the box. Such clerks or inspectors also shall 
securely tie all unused ballots in a sealed package. They shall 
then sign such ballot returns. 

Derived from § 366 of former Election Law (L. 1909, ch. 22) . 

§ 212. Proceedings of inspectors at close of polls. 1. The 

inspectors, at the close of the polls, shall compare the two registers, 
or the poll books if any, as to the number of voters voting at the 
election, or voting the ballots of a party if it be a primary election, 
and shall correct any mistakes therein. 

2. The inspectors then shall fill out and sign a return upon 
the challenge list furnished by the board of elections, stating 
as to each name thereon, either " voted," giving the reasons for the 
allowance of such voting, "challenged but did not vote" or 
" no application," as the case may be. 
Derived from §'§ 364, 366 of former Election Law (L. 1909, ch. 22), 
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§ 213. General provisions as to canvass. At the close of the 
poUs of an election, and as soon thereafter as the inspectors shall 
have completed the duties specified in the foregoing sections, the 
inspectors of election thereat shall publicly canvass and ascertain 
the votes and shall not adjourn or postpone the canviass until it 
shall be fully completed. When ballot boxes may properly be 
opened, as hereinafter provided, they shall be opened and the 
ballots canvassed in the following order: the box, if any, contain- 
ing presidential elector ballots ; the box, if any, containing genera] 
ballots; the boxes, if any, containing ballots upon constitutional 
amendments or other questions submitted, including town propo- 
sitions or appropriations. At a primary election, the boxes con- 
taining ballots of the parties represented on the board of inspectors 
shall be opened and the ballots therein canvassed before the ballots 
of other parties are canvassed. The room in which such canvass is 
made shall be clearly lighted, ingress and egress through the main 
entrance thereto shall be freely permitted, and such canvass shall 
be made in plain view of the public. The ballots shall at all times 
be kept on top of the table and in plain view of all persons entitled 
to examine them, until they have been tied into bundles as else- 
where provided. If requested by any person entitled to be present 
the inspectors shall, during the canvass of any ballot, exhibit to 
him the ballot then being canvassed, fully opened and in such a 
condition that he may fully and carefully read and examine it, 
but no inspector shall allow any ballot to be taken from his hand 
or to be touched by any person but an inspector. 

Derived from §§ 3i66, 371 of former Election Law (L. W0&, eh. 22). 

Canvass of votes at 8t, Regis Indian election: see Indian Law, { 112. 

Canvass of a:%nual village election r see Village Law, § 53. 

Canvass of votes at town meeting: see Town Law, § 64. 

Duty of poU clerks. — Under a former statute it was held to be the duty of 
the inspectors to canvass the votes and the duty of the poll clerks merely to 
register their decision with respect to the same and make tally sheets thereof. 
People V. Aumenwerth, (1909) 135 App. Div. 893, 120 N. Y. S. 295. 

Power to eject person from room.^The inspectors may require persons to 
leave the room where this is necessary to the proper canvassing of the vote; 
but they have no right under the guise of keeping order to eject a person 
who is conducting himself in an orderly and decent manner. In an action 
for damages against one who ejected another on the direction of the inspectorSy 
the jury must determine the necessity of the ejection; the defendant cannot 
defend on the sole ground that he obeyed the orders of the inspectors. 
Horton v. Weireter, (1886) 43 Hun 037, 4 N". Y. St. Rep. 810. 

* § 215. Verifying number of ballots. 1. The board of in- 
spectors, at the beginning of the canvass, shall count the ballots 
found in each ballot box without unfolding them, except ao far aa 
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to aficertaijQL that each, ballot is single, and shall comparo the num- 
ber of ballots found in each box with the number shown to have 
been deposited therein^ by the registers or poll-books, and the 
ballot returns. 

2. If the ballots found in any box shall be more than the num- 
ber of ballots so shown to have been deposited therein, such ballots 
shall all be replaced, without being unfolded, in the box from 
which they were taken, and shall be thorougjhly mingled therein^ 
and one of the inspectors shall, with his back to the box, publicly 
draw out as many ballots as shall be equal to such excess and, 
without unfolding them, forthwith shall enclose them in an enve- 
lope which he shall then and there seal and indorse ^' excess ballots 
from the box for (ballots for presidential electors, or ballots for 
general officers, or party ballots or otherwise, as the case may be),** 
and shall sign his name thereto, and place such envelope in the 
box for defective or spoiled ballots. 

3. If two or more ballots shall be found in a ballot box so 
folded together as to present the appearance of a single ballot, 
and if the whole number of ballots in such box exceeds the whole 
number of ballots so shown to have been deposited therein, th^, 
or enough of them to reduce the ballots to the proper number, 
selection to be made without examination of any voting mark 
thereon, similarly shall be inclosed, sealed, indorsed and placed 
with the spoiled ballots. 

4. If, however, there lawfully be more than one- ballot box for 
the reception of ballots, no ballot found in the wrong ballot boK 
shall for that reason be rejected, but it shall be placed in its proper 
box by the inspectors upon the count of the ballots before the can- 
vass, and counted in the same manner as if it was found in the 
proper ballot box, if such ballot shall not, together with the ballots 
found in the proper ballot box, make a total of more ballots than 
are so shown to have been deposited in the proper box. 

5. "No ballot that Jias not the official indorsement shall be counted 
except such as are voted in accordance with the provisions of sec- 
tion one hundred and ninety-eight. 

Derived from § 567 of former Election Law (L. 190^, ch. 22). 

Minutes of proceedings and poll list at town meeting: see TOWN L^W, 
«• 62, 63. 

Poll books and ballot clerks' return as determining number of ballots.— 
The poll books and the 'ballot clerks' return prevail over the number of bal- 
lots in the ballot box iri determining the number of votes actually cast, for 
this flection provides that if the ballots .found in any box be more than the 
number €()iown by the poll books and the return to 'have been deposited therein, 
such excess shall be drawn out ; that a ballot in the wrong box may be placed 
in the right box and counted, provided the number thereby increased does not 
exceed the number shown by the poll books and the ballot clerks' return, and 



Digitized by 



Google 



218 ELECTION LAW 



§ 216 Conduct of Elections L. 1922, ch. 583 

that if two or more ballots be folded together they shall be withdrawn from 
the ballot box if the whole number exceeds the number shown by the poll 
books and the ballot cterks' return. Matter of Stiles, (1902) 60 App: Dir. 
689, 75 N. Y. &. 278. 

Excess ballots. — Where there are two boxes for different kinds of ballots 
and the one first opened contains ballots in excess of the poll list, and also 
additional ballots belonging in the other box, the excess ballots should be 
drawn from the box as provided by this section, and if the other box contains 
excess ballots as well as ballots belonging in the box first opened the excess 
ballots should be withdrawn and all 'ballots in wrong boxes rejected. People 
V. Reardon, (1888) 49 Hun 425, 3 N". Y. S. 660. 

Ballots folded together. — Under this section where there is an exx^ssive 
number of ballots and two are folded together, the two so folded should be 
rejected. Matter of Webster, ( 1906 ) 102 App. Div. 202, 92 N. Y. S. 658. 

Indorsement of ballots. — Under the Ballot Reform Law (L. 1890, ch. 262, 
as amended by L. 1891, ch. 296) the names of candidates for the office of 
excise conunissioner were required to be printed on a different ballot from 
the one containing the names of candidates for other town officers and were 
required to be indorsed "Excise," while those for other town officers were 
required to be indorsed "Town." Accordingly, it was held that ballots 
indorsed " Excise " but having the names of certain other town officers 
pasted upon them and found in the ballot box marked " Town," were invalid 
because not properly indorsed. On the same principle, it was held that 
similar ballots found in the " Excise " ballot box were invalid. People v. 
Person, (1892) 64 Hun 327, 19 N. Y. S. 297, 45 N. Y. St. Rep. 528, affirmed 
(1892) 135 N. Y. 013, 32 N. E. 645, 48 N". Y. St. Rep. 929 mem. To the same 
effect see People v. Shaw, (li892) 64 Hun 356, 19 N. Y. S. 302, 45 N. Y. St. 
Rep. 533, affirmed (1892) 133 K Y. 493, 31 N. E. 512, 16 L. R. A. 606, 
45 N. Y. St. Rep. 866. Likewise, under such law it was held that ballots 
voted in a district other than the one for which they were officially indorsed, 
were invalid and could not be counted. People v. Board of Cfanvassers, ( 189-1 ) 
129 N. Y. 395, 29 N. E. 327, 14 L. R. A. 624. 

§ 216. Method of canvassing. 1. The method of canvassing 

ballots other than fcr presidential electors and ballots upon 
propositions or questions sh.all be as follows: The inspectors 
shall unfold each ballot of the kind then to be canvassed and shall 
place all such ballots upon the table in one pile face down. The 
chairman then shall take up each ballot in order, turn it face up 
and announce loudly and distinctly the vote registered on each 
seotion, in the order of the sections upon the ballot, or that the 
ballot i& void or the section blank, as the case may be. If more 
than one person is to be elected to the same office or party posi- 
tion the chairman, if the ballot is void or the ballot or section is 
wholly blank, shall announce as many void or blank votes as there 
are persons to be elected to the office or party position. On a 
primary ballot a " section,^' as the term is used above, shall be 
deemed to mean the space occupied by the title of an office or 
party position, names of candidates therefor and the voting 
squares therewith. The canvass of each ballot must be com- 
pleted before the next ballot is taken up or canvassed, except 
that in canvassing the general officers' ballots at a ipmeral eleo- 
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tion in an even numbered year the votes upon the first section 
of each ballot shall be canvassed first, and When the canvdss 
of such section on eadi such ballot is completed the ballot shall 
be placed in a new pile. When the tallies of the votes on the 
first section of all such ballots are proven, and the result 
announced, the" inspectors' returns of the vote thereon shall be 
filled out. The remaining sections of each such ballot shall then 
be canvassed, the canvass of each ballot to be completed before the 
next ballot is taken up or canvassed. 

2. The method of canvassing ballots for presidential electors 
shall be aa follows: The inspectors shall unfold each ballot and 
shall place upon the table the straight ballots, that Is, all valid 
ballots on which all the candidates in any party group are voted 
for, in piles, like with like, the split ballots, that is all valid ballots 
marked in one or more of the individual voting squares, or with 
names written thereon, in one pile, and all void ballots and wholly 
blank ballots likewise in separate piles. Each of the piles then 
shall be counted, and the chairman shall clearly announce the 
result. The split ballots shall then be canvassed and the result 
thereof announced as provided in the previous subdivision. 

Derived from § 368 of former Election Law (L. 190Q, ch. 22). 

Personal inspection of baUots. — Although the word " canvassing " used 
without qualification imports the idea of an inspection of the ballots on the 
part of those making the canvass, yet where the legislature prescribes a 
detailed method of canvassing, as set forth in this section, it is questionable 
whether the inspectors other than the chairman have not ful-filled their duty 
if they honestly record the vote announced by the chairman without verifying 
the announcement by a personal inspection of the ballots. People v. Calm- 
l)acher, (IdlS) 103 Misc. 405, 171 N. Y. S. 113. 

Power to pass on eligibility of candidates. — In an early case it was held 
that a board of town canvassers could be compelled by mandamus to recon- 
vene and count paster ballots rejected by them because of the fact that the 
candidates whose names appeared on such ballot were not officially nominated, 
for boards of canvassers had no right " to decide whether a person voted for 
la eligible or not, it is their duty to count the votes cast for any and every 
person whose name appears upon a ballot printed and indorsed as the law 
directs." People v. Shaw, (1892) M Hun 356, 19 N. Y. S. 302, 45 N. Y. St. 
Rep. 633, affirmed (1892) 133 N. Y. 493, 31 N. E. 512, 16 L. K. A. 606. 

Applicability to town meetings. — In People v. Hamilton, (1899) 27 Misc. 
308, 58 N". Y. S. 584, affirmed 42 App. Div. 212, 59 N. Y. S. 943, it was held 
that the general provisions of sections ll'O, 111 of Election Law of 1896, 
applied to town meetings. But in Matter of Larkin, (1900) 163 N. Y. 201, 
67 N. E. 404, reversing (1899) 46 App. Div. 366, .61 N. Y. S. 597, it was held 
that neither flection 110 nor the Election Law in general applied to town 
meetings except as expressly made so applicable by the Election Law or the 
Town Law. 

§ 217. Method of tallying votes except for presidential 
electors. 1, As each vote for any office or position other than 
the office of presidential elector, or upon any proposition or ques- 
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tion, is aimoiiiLced, each clerk, or, if there be no clerks, each of 
two inspectors of opposite political faith designated by the chair- 
man, immediately shall tally it in black ink, with a downward 
stroke from right to left, upon the ofSoial tally sheet and shall 
also tally one for each blank or void vote if any. Each sach 
derk or inspector, as he tallies a vote, shall announce clearly the 
name of the person for whom he tallies it, or that he tallies the 
vote blank or void as the case may be, or, in case of a proposition 
or question submitted, that he tallies the vote " yes *' or " no/' 
When the name of a person voted for is not printed on the tally 
sheet such clerks or inspec1X)rs shall write it in full thereon in 
ink, in the place provided therefor. 

2. When all the votes' upon the same oflSce, position or ques- 
tion shall have been canvassed the tally thereof shall be verified 
by adding together all the votes tallied thereupon. If, in a case 
where more than one candidate is to be nominated for or elected 
to one office or party position, the total number of votes tallied 
(including void and blank votes), does not exactly equal the num- 
ber of ballots cast (including void and blank ballots), multiplied 
by the number of persons to be nominated or elected, or if, in 
the case of a question submitted, or in a case where only one candi- 
date is to be nominated or elected, the total number of votes tallied 
(including void and blank votes), does not exactly equal the num- 
ber of ballots cast (including void and blank ballots), an error 
has been committed and a recanvass must be made immediately. 
In applying this section to a primary election the term " ballots '* 
means the ballots of the party whose tallied votes as to an office 
or party position are counted as above provided. Upon a recan- 
vass the clerks or inspectors must keep the tally in red ink from 
left to right across the previous tally marks. 

3. When the errors if any have been corrected such clerks 
or inspectors shall indicate the last tally opposite each name by 
forthwith drawing in red ink a long horiitontal line immediately 
after the last tally mark opposite such name. Such tally sheets 
having thus been prepared, verified and closed, such derks or 
inspectors shall sign their initials on each sheet, in any blank 
space therex)f. 

"Derived from 8*| 36i8, 370 of former Election Law (L. 1909, ch. 22). 

Manner of taU3dng. — Under a former statute it was held that in making 
the canvass when the votes were counted the proper entries should first be 
mad« on the tally sheets. People v. Board of Canvassers, ( 1903) 79 App. Div. 
514, 80 N. Y. S. 26. 

§ 218. Methods of tallying: votes for presidential electors. 

1. In the case of ballots for presidential electors such clerks or 
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inspectors sihall enter on the tally sheet in gross opposite the 
name of each candidate the nnmber of straight votes counted for 
him^ and, in the appropriate places, the number of void and the 
number of wholly blank ballots, and shall tally, as provided in 
subdivision one of the preceding section in the appropriate place, 
the votes upon the split ballots. 

2. When all the votes for presidential electors shall have been 
canvassed the tally thereof shall be verified by such clerks or 
inspectors in the following manner : They shall add together the 
votes counted for electors named on the ballot. They then shall 
add together the votes counted for candidates not on the ballot. 
They then shall add together the void and wholly blank ballots 
and shall multiply the sum so obtained by the number of electors 
to he elected. They then shall add together the votes on the split 
ballots tallied as blank. They then, shall add together the four 
sums so obtained. If the total of the four sums does not exactly 
equal the number of ballots cast (including void and blank bal- 
lots) multiplied by the number of electors to be elected, an error 
has been committed, and a recanvass must be made immediately. 

Derived from §§ 3^8, 370 (subd. 2) of former Election Law (L. 190», ch. 22). 

§ 219. Rules for counting votes. Bule 1. The whole ballot 
is void if the voter (a) does any act extrinsic to the ballot such 
as enclosing any paper or other article in the folded ballot or (b) 
defaces or tears the ballot or (c) makes any erasure thereon or 
(d) makes any mark thereon other than a cross X mark in a 
voting square or circle, or other than the writing in of a name for 
the purpose of voting; except that an erasure or a mark other than 
a cross X mark made in a voting square shall not make the ballot 
void, but shall render it blank as to the office, party position or 
question in connection with which it is made. A cross X mark is 
any straight line crossing any other straight line at any angle, but 
no ballot shall be declared void or partially blank because a cross 
X mark thereon is irregular in form. In applying any provision 
of this section to a primary election, the term " voting square ^' 
shall include the voting space at the left of the name of a candidate 
on the primary ballot. 

Rule 2. A cross X mark, made by the voter, in a voting square 
at the left of a candidate's name shall be counted as a vote for 
su-di candidate. 

Bule ^. A vote shall be counted for a person, for an office or 
party position, if his name is written by the voter upon the bal- 
lot in the proper space provided therefor and is not printed under 
the title of such office or position. 
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Bule 4. If| in the case of a candidate for governor or mem- 
ber of assembly who is nominated by two or more political oigan- 
izations^ the voter shall make a cross X mark in each of two 
or more voting squares before the candidate's name, one vote 
shall be counted for such candidate but £^all not be recorded in 
the tally sheet or returns as a vote with any particular party or 
independent body. 

Bule S. A cross X mark made by the voter, in a voti]3g*square 
following the word " Yes " or the word " No/' before a consti- 
tutional amendment or other question submitted, shall be counted 
in the aflSrmative or negative, as so indicated. 

Eule 6. If the voter marks more names than there are pei^ 
sons to be elected or nominated for an ofl&ce, or elected to a party 
position, or if for any reason it is impossible to determine the 
voter's choice of a candidate or candidates for an office or party 
position or his vote upon a question, his vote shall not be counted 
for such office or position or upon the question, but shall be re- 
turned as a blank vote thereon. 

Rule 7. A cross X mark, made by the voter, in a circle above 
a column, known as a party column, containing the names of 
candidates for presidential electors nominated by a party or inde- 
pendent body, the voter having made no other mark or writing on 
the ballot, shall be counted as a vote for each candidate named 
in such column. If the voter shall have made such mark in the 
circle above a party column? and also in a voting square or in 
each of two or more voting squares in the same column, without 
having made a voting mark in any other column and without 
writing in any name, such individual voting marks shall be 
treated as surplusage, and the mark in the circle shall be counted 
as a vote for each candidate named in such column. If, however, 
the voter shall have made such mark in the circle above a party 
column and in a voting square or each of two or more voting 
squares in the same column and also in another column or 
columns or also writes a name or names in the' blank column^ the 
votes on a ballot so marked shall be counted only for tiie persons 
so specially indicated. 

Eule 8. If the voter shall have made a cross X mark in the 
circle above a party column and no voting mark in any voting 
square in the same column and shall have made a cross X mark 
in a voting square or in each of two or more voting squares in 
another column or columns, or also writes in a name or names 
in the blank column, a vote shall be counted for each candidate 
before whose name any such mark is made and for each person 



Digitized by 



Google 



ELECTION LAW 223 



L. 1922, ch. 588 Conduct of Elections § 219 

> — - ■■■ '- — 

whose name is so written and also for each candidate for presi- 
dential elector whose name is in the column below such circle 
except one whose name is printed on a horizontal line with a 
name so specially marked or written; provided, however, that 
if the voter shall have made a cross X mark in the circle above 
a party column and also cross X marks in voting squares before 
any two or more names on the same horizontal line, or shall have 
written a name in a blank space on a horizontal line with one or 
more names so individually marked, the votes on a ballot so 
marked shall be counted only for the persons whom, by individual 
voting marks or by writing, the voter shall havo specially indi- 
cated. 
Derived from § 3158 of former Election Law (L. 19(M>, ch. 22). 



J. Generally. 

II, Acts Extrinsic to Ballot, 

III. Defaced or Tom Ballots. 

TV. Erasures. 

V. Maries Outside Toting Square or Circle, 

VI. Maries in Voting Square or Circle. 

VII. WHting in Names. 

VIII, Official Errors. 

I. Geneeallt. 

Section as defining void, etc., ballots. — This section defines the ballots which 
should be deemed to be void, protested or blank. People v. Freisch, (191i5) 
216 N. Y. 356, 109 N. E. 517. 

Application to primaries. — The section from which this section was derived 
related to general elections and not primaries. Matter of Brooks, (1S17) 10 i 
Misc. 715, 166 N. Y. S. 979. But section 190 makes this section relate to 
primaries. 

Necessity of foUowing statute. — A voter must manifest his intent in the 
manner prescribed by this section or his vote cannot be counted People v. 
Fessenden, (lg98) »1 App. Div. 371, 62 K Y. S. 324; People v. Collin, (1897) 
19 App. Div. 457, 43 N. Y. S. 7C1, amrmcd Peo-le v. Elmira, (1897) 154 
N. Y. 750, 49 N. E. 1102; People v. Bur^lo, (1398) 31 App. Div. 438, 62 
N. Y. S. 643; In re Jeronie Eallots, (1X5) 48 Misc. 441, 96 N. Y. S. 122; 
Matter of Houligan, (1007) 65 Misc. 5, ICS X. Y. S. 205. 

Marking ^more names than there are persons to be elected for an office. — 
Voting for two candidates for the same ofTice does not invalidate the whole 
ballot, but des-troys the vote as to that oricc. Pco;^le v. Board of Canvassersi, 
(1898) 156 N. Y. 36, 60 N. E. 425, modifTinfr 23 App. Div. 201, 48 N. Y. S. 
866; People v. Parkhurst, (1808) 24 Misc. 442, 63 N. Y. S. 598; People V. 
Suffolk County, (1015) 170 Arp. Div. 364, 156 N. Y. S. 205, modified on other 
grounds (1>975) 216 X. Y. 7C2; Brown v. Board of Canvassers, (1915) 170 
App. Div. 476, 1155 N. Y. S. 979, modified on other grounds (1915) 216 N. Y. 
732; Matter of Rowe, (1920) 192 App. Div. 4, 182 N. Y. S. 216. If there 
is a group of two or more candidates to be elected to an ofiice an elector may 
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vote for persons on the same horizontfti line, but, of course, if only one per- 
son is to be elected, voting for two person} on the same line nullifies the vote. 
Op. Atty.-Gen. (190S) 466. Likewise, when the number of constables for a 
town has been limited to four, a ballot containing five names is void and must 
be rejected. People v. Loomie, ( 183)2) S Wend. 3>d6, 24 Am. Dec. 93. 

Voting afSnna'tiye and negative on one question. — In the case of questions 
submitted a voter does not, by voting both in the affirmative and negative 
on one question, invalidate his vote as to another question on the same ballot 
as to which he votes properly. Tamney v. Atkins, ( 1&12) 151 App. Div. 300, 
136 N'. Y. S. 86«5, reversed on other grounds (1«>13) 20& N. Y. 202. 

Validity of ballots as question of fact. — In an action in the nature of quo 
warranto brought to determine which of two candidates for a political office 
was legally elected, the question as to the validity of ballots cast may become 
a question of fact. People v. Porter, (1»1(7) 176 App. Div. 330, 163 N. Y. S. 
103. 

Marking ballots for delegates to constitutional convention. — See Op. Atty.- 
Gen. (1014) d71. 

II. Acts Extbinsic to Ballot. 

Ballots iuciosed in envelopes. — ^A ballot which is inclosed in a sealed enve- 
lope when presented by a voter to an inspector of elections is void, for this 
section provides that " if a voter shall do any act eztrineric to the ballot itself, 
such as inclosing any paper or other article in the folded ballot, such ballot 
shall be void.'' People v. Keller, (1915) 170 App. Div. 324, 155 K. Y. S. 976, 
affirmed without opinion (1916) 216 N. Y. 741. 

III. Defaced ob Torn Ballots. 

Punctures. — •Imperfections due to the penetration of the ballot by pencils 
used over a rough surface have been held not to invalidate a ballot. People 
V. Porter, (1917) 176 App. Div. 330, 163 N. Y. S. 103; People v. Parkhurst, 
(1898) 24 Misc. 442, 63 N. Y. S. 598. 

Tom ballots. — There is no presumption that a torn ballot was so torn by a 
voter. People v. Smith, (1919) 188 App. Div. 834, 176 K Y. S. 608. 

"A ballot defaced or torn by a voter is a void ballot; if defaced or torn by 
an inspector it is not declared to be a void ballot." People v. Freisch, 
(1915) 215 N. Y. 356, 109 N. E. 517. But there ia no presumption that a 
torn ballot was so torn by a voter. People v. Smith, (1919) 188 App. Div. 
384, 176 N. Y. S. 608; Matter of Hearst, (1905) 48 Misc. 4«3, 96 N. Y. S. 11<9. 
Where ballots are mutilated in the same way, by a strip of the same size 
being torn therefrom, and the strip is found in the ballot box, the voter will 
not be charged with the mutilation and the ballots should be counted. Thacher 
V. Lent, (1902) 71 App. Div. 483, 75 N. Y. S. 732. 

IV. Erasures. 

Erasures. — Erasures invalidate a ballot. Matter of Slevin, (19il7) 179 
App. Div. 618, 167 N. Y. S. 72; Matter of Garvin, (1915) 168 App. Div. 
218, 153 N. Y. S. 549; People v. Board of Canvassers, (1<909) 65 Misc. 223, 
121 N. Y. S. 365; Matter of Houligan, (1907) 55 Misc. 5, 106 N. Y. S. 205; 
People V. Bourke, (1900) 30 Misc. 461, 63 N. Y. S. 906; People v. Park- 
hurst, (1898) 24 Misc. 442, 63 N. Y. S. 598; People v. Suffolk County, (1915) 
170 App. Div. 364, 156 K Y. S. 205, modified on other grounds (1916) 216 
N. Y. 732. So, the erasure of a name on the ballot invalidates it. Matter 
of Houligan, (1907) ^ Misc. 5, 106 N. Y. 8. 205. 



Digitized by 



Google 



ELECTION LAW 225 



L. 1922, ch. 588 Conduct of Elections { 219 

Obliteration of marks. — ^An attempt to obliterate a voting mark invalidatcfi 
the ballot. People v. Board of Canvaseers, (189«) 156 N. Y. 36, 60 N. E. 
425, modifying 2a App. IMv. 201, 48 N. Y. S. 866; People v. Parkhurst, (1898) 
24 Misc. 442, 5& N. Y. S. 598. 

V. Mabks Outside Voting Squaee or Ciecle. 

In general. — A ballot containing pencil marks other than the crosses in 
the voting spaces is void. Matter of Fallon, (1909) 135 App. Div. 195, 119 
N. Y. S. 1061, modified in other respects in (1910) 197 N. Y. 336, 90 N. E. 
942; People v. Suffolk County, (1915) 170 App. Div. 364, 156 N. Y. S. 205, 
modified on other grounds (1915) 216 N. Y. 732; Brown v. Board of C!an- 
vaiasers, (1915) 170 App. Biv. 476, 155 N. Y. S. 979, modified on other 
grounds (1915) 216 N. Y. 732; People v. Johnson, (1916) 158 N. Y. S. 232. 

Marking ballots for identification.^ — Under the section from which this sec- 
tion was derived it was held that there was no such thing as a ballot marked 
by the voter for identification, but that the ballot was valid or void, to be 
judged by a definite test prescribed by the statute. People v. Porter, (1917) 
176 App. Div. 330, 163 N. Y. S. 103. 

In an earlier case it was held however that there were two classes of 
objectionable ballots, to wit, ballots marked for identification and ballots void 
because of false markings or defacement. Matter of Houligan, (1907) 55 
Misc. 5, 106 N. Y. S. 205. 

Marks of accidental origin. — Under the former Election Law it was held 
that pencil marks which were clearly of accidental origin did not invalidate 
the ballot. People v. Porter, (1917) 176 App. Div. 330, 163 X. Y. S. 103; 
People V. Smith, (1919) 188 App. Div. 834, 176 N. Y. S. 608. 

Cross outside space. — A cross entirely outside the voting space has been 
held to render the ballot void. Matter of Slevin, (1917) ICTO App. Div. 618, 
167 N. Y. S. 72; People v. Buffalo, (1898) 31 App. Div. 438, 52 N. Y. S. 
643; People v. Collin, (1897) 19 App. Div. 457, 46 N. Y. S. 701, affirmed 
People V. Elmira, (1897) 154 N". Y. 750, 49 N. E. 1102; Matter of Houligan, 
(1907) 55 Misc. 5, 106 N. Y. S. 205; People v. Parkhurst, (li898) 24 Misc. 
442, 53 N. Y. S. 598. 

A ballot containing a cross mark over the number of the candidate's name, 
which the voter has inserted by mis^take and attempted to cover, by the cross 
mark, has been held void. Matter of Garvin, (1915) 168 App. Div. 218, 153 
N. Y. 9. 549. 

Under the system formerly in force, whereby an elector at a primary voted 
for a ticket or set of candidates, it was held that the presence of a cross mark 
at the head of a ticket where the circle appeared on a regiilar election ballot 
did not render it void as marked for identification, there being no evidence 
that such was the intent of the voter. Matter of Crowf orth, ( 190-8 ) 58 Misc. 
614, 109 N. Y. a 1003. 

Cross extending outside space. — When the statute provided for cross marks 
" only within the circle or in the voting spaces," it was held that if any part 
of a line forming the cross mark extended outside the circle the ballot was 
void, though the point of intersection was within the circle. Matter of Houli- 
gan, (1907) 55 Misc. 5, 106 N. Y. S. 205. Compare Matter of Hearst, (1905) 
48 Misc. 453, 96 N". Y. S. 1*19, which case was distinguished by Spencer, J., in 
the Houligan case, supra, on the ground that the views expressed in the 
Hearst case related expressly to ballots protested as marked for identification 
as distinguished from ballots not marked as prescribed by law. 

A ballot with the point of intersection of the cross mark on the line of the 
voting space, forming a " v " within the space is void. People v. Board of 
Canvassers, (1909) 65 Misc. 223, 121 N. Y. S. 365. 

15 
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Cross in space occupied by emblem.^ Where a voter, in attempting to vote 
for a candidate for governor, marks the voting cross in the space occupied by 
the party emblem, the ballot is void. People v. Suffolk County, (1915) 170 
App. Div. 364, 156 N*. Y. S. 205, modified on other grounds (1&16) 216 N. Y. 
732. See to the same effect People v. Russ, (1921) 187 N. Y. S. 298. 

Mark following name of candidate. — ^A ballot has been held void where, in 
addition to the cross mark, it bore a small pencil mark just following the 
name of the candidate for which the vote was cast. People v. Johnson, (1916) 
158 N. Y. S. 232. 

Pencil dots. — The presence, adje^cent to the voting cross, of slight pencil 
dots evidently made by the voter resting his pencil on the paper before or 
after making the cross, does not invalidate a ballot. Matter of Garvin, 
(1<916) 168 App. Div. 218, 153 N". Y. S. 549. 

Marks on back of ballot.— ^" Any mark not authorized by law and which 
distinguishes a ballot, appearing on the reverse side of the ballot, is as fatal 
as though it appeared upon the face thereof." Matter of Hearst, (1905) 48 
Misc. 453, 9<6 N. Y. 3. 119. So, a ballot having no cross marks on its face, 
but having cross marks on ite back, is void. Matter of Houligan, ( 1907 ) 55 
Misc. 5, 106 N. Y. S. 205. 

Cross after candidate's name. — Under the x>arty column system it was held 
that by making a cross after the name of a candidate in the space preceding 
the bliank column the vote could not be counted for the candidate whose name 
preceded the voting blank. People v. Morgan, (1897) 20 App. Div. 48, 46 
N. Y. S. 898. 

Ballots cast by soldiers. — The general provisions of the former Election 
Law as to marking ballots were held applicable to ballots cast by soldiers. 
People V. Smith, (1919) 188 App. Div. 834, 176 N. Y. S. 608. 

VI. Marks in Voting Square oe Cieolb. 

Necessity of marks. — Formerly, when party columns were used, it was held 
that where an official ballot contained only one candidate for each office, 
together with a bliank column, only one political party having made nomina- 
tions, a ballot containing absolutely no voting marks could not be coimted 
, for the candidates whose names were printed on the ballot. People v. Fessen- 
den, (1898) 31 App. Div. 371, 52 N. Y. S. 324. 

A substantial compliance with the requirement of a cross* is sufficient. 
People V. Suffolk County, (1916) 170 App. Div. 364, 156 N. Y. S. 205, modi- 
fied on other grounds 216 N. Y. 732. 

What constitutes cross mark. — " If the lines cross each other in the slight- 
est degree, they form a cross mark." A ballot on which the voting mark is 
two lines at right angles has been held valid. People v. Parkhurst, (1898) 
24 Misc. 442, 53 N. Y. S. 598. 

Physical infirmities to be considered on question of marks. — In deter- 
jnining whether a cross mark complies with the law and whether slight lines 
or dots were accidentally made, allowance must be made for any physical 
infirmity of the voter. People v. Smith, (1919) 188 App. Div. 834, 176 
N. Y. S. 608. 

Irregular lines. — ^An imperfect cross mark is a valid voting mark. Matter 
of Garvin, (1915) 168 App. Div. 218, 153 N. Y. 9. 549; People v. Staiffin, 
(1908) 123 App. Div. 730, lt>8 N. Y. S. 343; People v. Morgan, (1897) 20 
App. Div. 48, 46 N. Y. S. 898. "It is practically impossible for a person 
to make a line that is technically straight without the use of mechanical 
appliances. The construction of the statute so far as it requires ' one straight 
line crossing another straight line' should be liberal. . . . Such construc- 
tion should be adopted that a tremulous line drawn by an infirm elector 
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or an irregular or curved line drawn by an elector with poor eyesight or 
with mudcles untrained to the ubc of a pencil, or any single line but once 
crossing another single line in such a way as to substantially comply with 
the statute (even if it is somewhat hooked at the end or the line has been 
retraced and the pencil has not been kept exactly on the line at parts 
removed from the point where the lines cross) should not be held void." 
lilatter of Fallon, (1910) 197 N. Y. 336, 90 N. E. 942, modifying (1909) 135 
App. Div. 195, 119 N. Y. S. 1061. To like effect is Matter of Hearst, (1905) 
48 Misc. 453, 96 N. Y. S. IV9. 

Cross marks of two lines. — ^A cross made with double lines in the voting 
space does not invalidate the ballot. People v. Porter, (1917) 176 App. 
Div. 330, 163 N. Y. S. 103; People v. Smith, (1919-) 188 App. Div. 834, 176 
N. Y. S. -608; Matter of Bennett, (1921) 1'17 Misc. 73, 190 N. Y. S. 610. 

Cross marks of three lines. — ^A cross mark composed of three lines has been 
held not to invalidate a ballot. People v. Bourke, (1900) 30 Misc. 461, 63 
N. Y. S. 906; People v. Parkhurst, (18i98) 24 Misc. 442, 53 N. Y. & 598. 

Single lines in voting space. — ^A ballot with a single line instead of a cross 
in the voting space has .been held to be void. People v. Porter, (1917) 176 
App. Div. 330, 163 N. Y. S. 103. 

But in one case where a voter made one straight mark in a voting space 
and neglected to complete the cross mark, it was held that the ballot was not 
void. People v. Parkhurst, (1898) 24 Misc. 442, 53 N. Y. S. 598. And making 
a diagonal line in a voting space and a cross mark in a conflicting space invali- 
dates the ballot. People v. Bourke, (1900) 30 Misc. 4«61, 63 N. Y. S. 906. 

Several marks in space.— Under the former statute marks in the voting 
space in addition to the cross mark rendered the ballot void. People v. 
Porter, (1917) 176 App. Div. 330, 163 N. Y. S. 103; Thacher v. Lent, (1902) 
71 App. Div. 483, 75 N. Y. S. 732. But a ballot was not invalidated by rea- 
son of the fact that a second cross appeared thereon near the name of a candi- 
date, where such cross was not a mark made by the voter but caused by the 
heavy ink, incidental to the folding of the ballot. People v. Suffolk County, 
(1915) 170 App. Div. 364, 156 N. Y. S. 205, modified on other grounds (1915) 
216 N. Y. 732. 

Where the names of candidates for an office were similar and a toter made 
a diagonal mark in the voting space before the name of one candidate, and 
discovering his mistake marked a cross mark in the space before the name of 
the other candidate, the ballot could not be deemed to be marked for purposes 
of identification under a former statute. Matter of Baldwin, (1913) 80 Misc. 
263, 141 N. Y. S. 61. 

Where a voter placed the figure 2 in the voting square before the name of 
a candidate numbered 20, and then superimposed a cross mark upon it, the 
ballot was void. And a ballot containing the figure 4 in the voting space so 
numbered, and a cross mark superimposed thereon, and also containing 
a hair line or involuntary mark in another space, was void. So also a 
ballot containing a solid black diamond mark in the voting square, or a 
curved horizontal mark in the voting space in front of the name of the 
candidate, or a short line in one voting space, probably the commencement 
of a cross mark, although the voter made a proper mark in another space, 
was void. But a ballot having a smudge opposite a voting space, which 
may be interpreted to be a thumb mark, the cross mark in front of the 
candidate's name being left firm and clear, and the smudge being to the left 
of said mark and not interfering with it, is not void. Similarly a ballot 
containing an ink mark on the border thereof which might have been plac( ^ 
there in the process of counting and canvassing should not be declared void 
where it does not appear that the voter himself placed said mark upon the 
ballot. Matter of Slevin, (1017) 179 App. Div. 618, 167 N. Y. S. 72. 
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A figure made of many lines, but not constituting a cross, renders the ballot 
void. People v. Porter, (1917) 176 App. Div. 330, 163 N. Y. S. 103. 

Irregular figure in voting space. — A ballot with an irregular figure, not a 
cross, in the voting space, is void. People v. Porter, (1917) 176 App. Div. 
330, 163 N. Y. S. 103; People v. Smith, (1919) 188 App. Div. 834, 176 N. Y. S. 
608. 

A superfluous cross before the name of the candidate formerly rendered the 
ballot void. O'Brien v. Brown, (1017) 180 App. Div. 863, 108 N. Y. S. 71. 
To the same effect see Matter of Slevin, (1917) 179 App. Div. 618, 167 N". Y. 
S. 72; Matter of Garvin, (1915) 168 App. Div. 218, 153 N. Y. S. 549. 

A half cross in a voting square was held to invalidate a ballot in Matter 
of Slevin, (1917) 179 App. Div. 618, 1>67 N. Y. S. '72; Matter of Garvin, 
(1915) 168 App. Div. 218, H53 N. Y. S. 649. 

Marks in several spaces. — ^A voter who made a cross mark in more than one 
voting space before the name of a candidate nominated by more than one 
party did not invalidate hi« ballot. The rule prescribed by this section for 
governor applied to all oflSces. Op. Atty.-Gen. (1914) 370. 

Under the old form of ballot it was held that where a voter placed a voting 
mark in each circle at the top of the ballot, and there was no common candi- 
date, the ballot should be considered as blank. Matter of Houligan, ( 190-7 ) 
55 Misc. 5, 106 N. Y. S. 205. But where the same person was a candidate 
on two tickets a voter did not invalidate his ballot, even as to such candidate, 
by making a voting mark in the space before his name in each column on 
tidcet. People v. Board of Canvassers, (1808) 1^56 N. Y. 36, 50 N. E. 425, 
modifying 23 App. Div. 201, 48 N. Y. S. 866; Matter of Fallon, (1909) 136 
App. Div. 195, 119 N". Y. S. 1061, modified in other respects in (1910) 197 
N. Y. 33>6, 90 N. E. 942. And where a voter placed a voting mark in two 
circles, and one column contained the name of only one candidate, it was 
held that the intention was to vote for that candidate and for the balance of 
the other ticket. In re Jerome Ballots, (1905) 48 Misc. 441, 96 N". Y. S. 
V2&, It was also held that a ballot containing a cross mark in each of two 
party circles as well as in a voting space for the name of a candidate should 
be counted for that candidate. People v. Sniffin, (1908) 123 App. Div. 730, 
108 N. Y. S. 243. In Matter of Holmes, (1809) 30 Misc. 127, 61 N. Y. S. 
775, it was» held th£^t where an elector made a cross mark in each circle at 
the head of the ballot, and cross marks before the names of candidates named 
in some but not all of the columns so marked, his ballot was void, but that 
where he made a cross mark in two circles, and a cross mark before the name 
of one candidate in one of such columns, his vote should be counted for 
such candidate and for the remainder of the other ticket. Similarly, under 
the old form of ballot and under the old rules, it was held that where a voter 
placed a voting mark in several circles at the top of the ballot, and but one 
party had made nominations for some oflaces, the ballot should be counted for 
those offices. Matter of Houligan, (19C7) 55 Misc. 5, 106 N. Y. S. 205; 
People v..Bourke, (1900) 30 Misc. 461, 63 N. Y. S. 906. 

Circle within party circle. — A ballot containing a circle within a party- 
circle, but no voting mark, has been held void. People v. Bourke, (1900) 30 
Misc. 461, 63 N. Y. S. 906. Also placing a circle within a party circle, and 
within it placing' the voting mark, has been held to invalidate the ballot. 
People V. Parkhurst, (1898) 24 Misc. 442, 53 N. Y. S. 50«. 

A cross mark in a space before the words " no nomination " was deemed 
to be a mark other than the cross mark in the voting spaces to the left of the 
names of candidates, and invalidated the ballot. People v. Board of Can- 
vassers, (1898) 1&6 N. Y. 3i6, 50 N. E. 425, modifying 23 App. Div. 201, 4S 
N. Y. S. 866. 
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VII. Writing in Names. 

Name of candidate. — " From the provision tliat to vote for any candidate 
not on the ballot the voter shall write the candidate's name on a line left 
blank in the appropriate place, it is evident . . . that the legisl<a/tive intent 
was to consider a person whose name was thus written as a candidate, 
although not named asr a candidate on the ballot." Matter of Dietz, (1914) 
87 Misc. 610, 160 N. Y. S. 43. 

Necessity of mark before name written in. — ^When an elector writes the 
name of a candidate in the blank column on the ballot, the " X " mark should 
not be placed at the left of such name, the mark " X " i^o^ being required. 
People V. Smith, (1918) 188 App. Div. 834, 176 N. Y. S. 608; Op. Atty.-Gen. 
(1916) a78; Op. Atty.-Gen. (1907) 656. A ballot on which the voter, after 
having written in the name of hi^ candidate, has placed a cross mark in the 
epace before the name, which has been blacked out, is invalid. People r. 
Suffolk County, (1916) 21)6 N. Y. 7i3i2, modifying 170 App. Biv. 364, 156 
N. Y. S. ao5. 

Christian name of candidate. — Under a former statute it was held, that the 
fact that a voter at a primary election writes in only the surname of a candi- 
date for whom he desired to vote, while it rendered the ballot ineffective as 
to that candidate, did not render the ballot void as to other candidates who 
were properly voted for. Matter of Oarvin, (1915) 168 App. Div. 218, 153 
N. Y. S. 649. 

So it was held that a vote for " Harry V. Borst " could not be counted for 
" Henry V. Borst " where it did not appear that the latter was known by the 
former name, and there was a person within the district by the name of 
"Harry V. Borst." Matter of Sweeney, (1913) 168 App. Div. 496, 143 N". Y. 
S. 727, reversed on other grounds, (1913) 209 N. Y. 667, 103 N. E. 164. 

Failure to write in name of candidate. — ^A former section provided that the 
voter should " make a cross X mark in the voting space before the name of 
each candidate for whom he desires to vote, on whatever ticket he may be." 
Under this provision, it was held that where a cross was placed by a voter 
in the space at the left of a blank headed " For Trustee " in the column upon 
a blanket ballot, which was provided for the use of such electors as desired 
to vote for persons not formally nominated, but no name was written in the 
column, the vote for that office should be deemed a nullity and could not be 
counted for the candidate whose name appeared in ihe next column, as the 
mark was placed after such candidate's name, and in a different and wholly 
distinct column. People v. Morgan, (1897) 20 App. Div. 48, 46 N. Y. S. 898. 

Abbreviation of candidate's name. — The fact that only the initial letters of 
a candidate's Christian names are used in writing his name upon a ballot 
does not invalidate it, but it remains a legal ballot for the person thus indi- 
cated, where it is found by the verdict that it was so intended by the elector. 
People V. Seaman, (184'8) 5 Den. 409. 

Name of ofSce. — The provision authorizing the writing in of the name of a 
candidate not on the ballot also authorizes the writing in of the name of the 
oflce, where the ballot as printed makes no provision for an ofice which 
should be filled. People v. Wappingers Falls, (1895) 144 N. Y. 616, 39 K B. 
641 ; Matter of Murphy, (1914) 165 App. Div. 30-8, 151 K Y. S. 2«7. 

Name of of&ce and candidate. — ^Where an honest belief exists that there is 
a vacancy in an office for which no place is set apart on the ballot, and 
there is a reasonable ground for such belief, a voter does not invalidate his 
ballot by writing in the name of the office and a person to fill the same though 
it is subsequently decided that no vacancy existed. Matter of Murphy, (1914) 
165 App. Div. 308, 151 N. Y. S. 267. 

Illegible name in blank column. — The fact that a voter writes in the blank 
space a name which is not decipherable does not invalidate his ballot. Matter 
of Houligan, (1907) 55 Misc. 5, 106 N. Y. S. 205. 
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Name in wrong column or space. — Under the former law it was held that 
writing the name of a person in a blank party column, rather than in the 
blank column, rendered the ballot void. Matter of Houligan, ( 1907 ) 55 Misc. 
5, 106 N. Y. S. 205. Similarly, it was held that where a voter wrote the 
name of his candidate for governor (which was not one of the printed names) 
in the space devoted to the name of a printed candidate and underneath that 
printed name, instead of in the proper blank space below the space thus 
written in and separated from it by a printed horizontal line, the ballot was 
void, as the name was not written within the proper place. People v. Suffolk 
Cbunty, (1915) 170 App. Div. 364, 156 N. Y. S. 205, modified on other 
grounds (1915) 216 N". Y. 732. 

Name of party candidate. — A ballot was held void which had written in the 
blank column the name of a person whose name was printed on the ballot as a 
candidate for the office. People v. Board of Canvassers, (1®98) 156 N. Y. 36, 
50 N. E. 426, modifying 23 App. Div. 201, 48 N. Y. S. 866; Brown v. Board of 
Canvassers, (1915) 170 App. Div. 476, 155 N. Y. S. 979, modified on other 
grounds (1915) 216 N. Y. 732. But the court would not presume that the 
same person was intended where the names were spelled differently. People 
V. Bourke, (1^00) 30 Misc. 461, 63 N. Y. S. 906. 

Illustration. — Under the former statute it was held that a ballot con- 
taining the words " O'Brien the Taxi man " was void for its distinguishing 
mark. Also a ballot with the words " for county committee " written after 
the name. And 'ballots not bearing the candidate's correct name were held 
invalid. But ballots with the name written under the title of the proper 
office or party position were held' valid, even though written below the fine 
horizontal line. O'Brien v. Brown, (11)17) 180 App. Div. 853, 168 N. Y. S. 
71. 

VIII. Official Errors. 

Mistake in indorsement. — Formerly separate ballots were furnished for each 
party, which were required to be alike in external appearance, and it was 
held that ballots of a political party bearing the official indorsement for the 
wrong election district, the mistake existing only as to one party, were void. 
People V. Board of County Canvassers, (1891) 129 N. Y. 305, 29 N. E. 327, 
14 L. R. A. 624. 

Mistake in placing tickets. — The fact that the officer having charge of print- 
ing the ballots places a ticket in the wrong column does not invalidate the 
ballots. Matter of Houligan, (1907) ^55 Misc. 5, 106 N. Y. S. 205. 

§ 220. Objections to the counting. If objection be taken 
to the counting of any ballot or as to the counting thereof with 
respect to one or more specified ofiices, party positions or ques- 
tions, the board of inspectors shall forthwith and before can- 
vassing any other ballot or section rule upon the objection. If 
the objection be continued after this ruling, the chairman, or if 
he refuse, one of the other inspectors, shall write in ink upon the 
back of the ballot a memorandum of the ruling and objection. 
The memorandum of the ruling shall be in the words " Counted 
void," or " Counted blank," or " Counted for (naming the can- 
didate or candidates or the presidential ticket)," or, in the case 
of a question submitted "Counted for Question No. ..," or 
*' Connted against Question No. . .," as the case may be. The 
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memorandum of the objection shall be in the words "Objected 
to," followed by a brief statement of the nature of the objection 
and the signature of the chairman or other inspector. 

Any ballot as to the counting of which objection is not taken 
but which is wholly blank or is void shall be indorsed in ink by 
the chairman of the board of inspectors, or if he refuse, by one 
of the other inspectors, with the words, "Wholly blank '* or 
" Void," as the case may be, and this memorandum of indorse- 
ment shall be followed by the signature of the chairman or other 
inspector. 

When all the ballots of any one kind shall have been can- 
vassed, the inspectors shall ascertain the total number of wholly 
blank and void ballots and the number of ballots as to which any 
objection was taken and shall enter such numbers in the place 
provided therefor in the inspectors' returns of such canvass. 

Berived from § 369 of former Election Law (L. 1909, ch. 22) . 

Necessity of objection or protest. — A ballot claimed to be void must be 
dbjected to in accordance with the provisions of this section. Matter of 
Cook, (1918) 104 Msc. 196, 171 N. Y. S. 756. 

Challenge as constituting objection. — ^A paper filed by a duly appointed 
challenger for a political party merely questioning the capacity of certain 
persons in the military service to vote and not relating to the form or mark- 
ing of any of their ballots, constitutes a challenge and not an objection under 
this section, and is properly overruled by the inspectors of election. People 
V. Bantz, (191i8) 18'1 App. Div. 712, 168 N. Y. S. 968. 

Time of indorsement of ballots. — After the canvass has been completed and 
the board has adjourned it cannot reconvene at a later date and indorse 
ballots. Matter of Kline, (1896) 17 Misc. 672, 40 N". Y. S. WKX 

Manner of indorsement. — Formerly it was* held that when a ballot was not 
void, but was to be dealt with as objected to because marked for identifica- 
tion, " great care should be observed to follow every provision of the statute 
designed to identify and preserve the ballots for future legal proceedings." 
People V. Buffalo, (1898) 157 N". Y. 43'1, 52 N. E. 181. 

Counting protested ballots. — Formerly the inspectors were required to 
count ballots protested as marked for identification, and when they rejected 
them mandamus would lie to compel the counting of them. People v. 
Ammenwerts, (1910) 197 K Y. 340, 90 N. E. 973; Matter of Hbuligan, 
(1907) 55 Misc. 5, 106 N. Y. S. 205; Matter of Kline, (1896) H7 Misc. 672, 
40 N. Y. S. 600. See also People v. Board of County Canvassers, (18i93) '66 
Hun 265, 211 N. Y. S. 279. In People v. Bidelman, (1893) 69 Hun 596, 23 
N. Y. S. 954, it was held that, assuming that baUote incorrectly numbered 
were marked ballots, yet where they were received and could not be identified 
they could not be thrown out. Under the Ballot Reform Law (L. 1890, 
ch. 262, as amended by L. 1891, ch. 296) it was held that ballots, alleged to 
have been marked for identification, must be shown to have been so marked 
by the voter, or by some other person with his knowledge, with the intent 
that they might afterward be identified, but that it was not necessary to 
call the voter to prove the intent with which the vote was cast but that it 
was sufficient to show by any competent evidence that the ballot was marked 
with illegal intent, by whomever cast. People v. Dutchess County, (1892) 
135 N. Y. 52a, 32 N. E. 242. The provisions of this section relating to pro- 
tested ballots, as it formerly read, were stated in People v. Way, ( 1904) 179 
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N. Y. 174, 71 N. E. 756, reversing 92 App. Div. 82, 86 N. Y. S. 892; People 
V. Buffalo, ( 1(898) 157 N". Y. 431, 52 N. E. 181, modifying 31 App. Div. 438, 
52 N. Y. S. '643; People v. Dutchess 'County, (1892) 135 N. Y. 522, 32 N. E. 
242; Matter of Houligan, (1907) 55 Misc. 5, 106 N. Y. S. 205; Matter of 
Fallon, (1909) 135 App. Div. 195, 119 N". Y. S. 1061; Matter of Hearst, 
(li905) 110 App. Div. 346, 96 N. Y. S. 341', reversed (1905) 183 N. Y. 274. 

Attaching protested ballots to inspectors' statement. — For authorities 
construing an earlier statute see Matter of Kline, (1896) 17 Misc. 672, 40 
N'. Y. S. 600; People V. Board of County Canvassers, (1892) 66 Hun 26«5, 
21 N. Y. S. 279. 

§ 221. Statement of canvass to be delivered to police in a 
city. In an election district of a city, the chairman of the board 
of inspectors shall, upon the completion of the count of votes 
and the announcement thereof, shall* deliver to the police 
officer on duty at the polling place a statement signed by the 
board of inspectors, stating the number of votes received by each 
person voted for and the number of votes cast for and the number 
of votes cast against each constitutional amendment or other 
question submitted ; provided, however, that this section shall not 
apply to a primary election outside of the city of New York. 
Such officer forthwith shall convey the statement to the station- 
house of the police precinct in which such place of canvass is 
located, and shall deliver it inviolate to the offiicer in command 
thereof, who shall immediately transmit by telegraph, telephone 
or messenger, the contents of such statement to the officer com- 
manding the police department of such city. In the city of New 
York, such commanding officer shall cause all such returns to be 
tabulated so that the final result may be known as early as pos- 
sible, and within twenty-four hours of its receipt at the station- 
house such statement itself shall be filed with such commanding 
officer. The police department in the city of New York shall 
immediately after the close of the polls collect the returns from 
each election district as heretofore and shall tabulate the returns 
and furnish all newspapers and news associations with a copy 
of all such tabulations made by the police department and no 
preference shall be given. All statements made pursuant to this 
section shall be preserved for six months by the police and shall be 
presumptive evidence of the result of such canvass. 

Derived from § 372 of former Election Law (L. Id09, ch. 22) but made 
applicable to cities only. Effect of § S7, last paragraph, of said law also 
incorporated. 

What constitutes deUvery to police.— Under L. 1872, ch. 575, § 13, relating 
to the city of Brooklyn, and providing that after the canvass was completed 
the ballots should be replaced in the boxes and each box should be sealed 
** by the canvassers " and " be deposited by them in the department of police," 
it was held that there was a sufficient delivery where " th* boxes were deliT- 

* So in original. The word "'shall " repeated. 
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ered to the inspectors by police officers assigned to tliat duty, who retained the 
keys until the boxes were delivered to the canvassers, and such officers received 
the boxes from the canvassers and deposited them in the precinct station- 
houses." " It is objected that the boxes should have been deposited at police 
headquarters/' said the court. " The department of police is under the super- 
vision of three police ccxnmissioners, who designate police headquarters and 
precinct station-houses. They all belong to the department, and the deposit 
of these boxes in the respective precinct station-houses was by the direction 
or sanction of the commissioners, and was, we think, a compliance with the 
act." People v. Livingston, (1879) 79 N. Y. 279, reversing 18 Hun 69. 



Returns of canvass. Upon completing the canvasSi 
the inspectors shall make^ in duplicate, their returns of the can- 
vass. They shall use therefor the printed forms supplied to them, 
and they shall carefully insert thereon, in ink, the appropriate 
names, words and figures according to the directions printed in 
the form pursuant to this chapter. Each of the two tally sheets 
for any office, party position or question shall be securely at- 
tached by the chairman to one set of the returns containing state- 
ments of the votes thereon, where the form of return supplied to 
the inspectors is not combined with the tally sheet itself. A 
tally sheet, when so annexed, or forming part of the same 
paper as the return, shall be treated as part of the return. 
The inspectors, and clerks, if any, shall subscribe in ink the 
certificate at the end of each of the two sets of returns. Except 
in the city of New York, the board of elections of any county 
may, in its discretion, require the making and signing, in tho 
manner herein provided, of an additional copy of the returns of 
canvass, without the tallies, as to some or all of the offices or 
questions voted for at a general election at which votes are cast 
for city or town offices. Each set of returns shall be securely 
sealed with sealing wax in separate envelopes properly indorsed 
on the outside by the inspectors, except that boxes, if any, sup- 
plied by the board of elections, may, when securely locked, be 
used instead of sealed envelopes. 

Derived from § 375 of former Election Law (L. Ii909, ch. 22) but changed 
to eliminate one set of returns. Certificate substituted for verification. 
Provision for sealing returns derived from § 376 of said law. 

False returns f see Penal Law, §' 766. 

Destroying or delaying election returns: see Penal Law, § 1429. 

Tally sheet as basis of return. — The return of the inspectors should be 
based upon the tally sheet and they are not authorized to act on information 
procured from any other source. Matter of Stewart, (li897) 24 App. Div. 
201, 48 N". Y. S. 957, affirmed (1898) 155 N". Y. 545, 60 N. E. 51. 

Contents of returns. — The return required by this section shows merely the 
total votes cast for each office, and the number received by each candidate. 
People V. Board of Canvassere, (1903) 79* App. Div. 514, 80 N. Y. S. 25. 

Orijjrinal and copies of return. — Formerly the statute provided for an orig- 
nal and two certified copies of the return, and it was held that the original 
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was the sole authentication of the result of the canvass. Gleason v. Blanc, 
(ISO'S) 14 Msc. 620, S6 N. Y. S. 93a 

Time as important. — " The law contemplates that the diuties of the inspect- 
ors shall . . • be as promptly performed as possible; for this purpose, 
among others, that the result may be determined and declared without any 
bias arising from a knowledge of its effect upon the aggregate result, or from 
exposure to subsequent influences. Like the verdict of a jury when once 
regularly delivered, the jurors themselves cannot overthrow or defeat it." 
People V. Board of Ganvasfiers, (1887) 40 Hun S90, 12 N. Y. St. Kep. 381. 

Effect of failure to make returns. — In People v. Crissey, (1883) O-l N. Y. 
dl6, it was held that where two inspectors refused to sign the returns there 
was no election, the parties hot having tested their rights in court. But in 
Matter of Norton, (1012:) 152 App. Div. 028, 137 N. Y. S. 370, reversing 75 
Misc. 180, 134 N. Y. S. 1030, it was held that an election was not invalidated 
by the failure of the inspectors to make returns as required by this section, 
where the result of the election was apparent from the return of the ballot 
clerks. 

Presumption in favor of returns. — The returns of inspectors are presump- 
tively correct. Op. Atty.-Gen. (1906) 242. They are also prima facie 
presumed to be free from fraud. People v. Minck, (1800) 21 N". Y. 539. 

Power of inspectors to change returns. — Section 132 of the Election Law of 
1892 (L. 1892, ch. 680) provided for the correction of clerical errors by the 
inspectors after the filing of their statements, but it was expressly provided 
that they should not change or alter any decision theretofore made by them 
in the matter of counting ballots. So, where all the in-spectors joined in a 
return, some of them could not thereafter legally file a second and different 
return. Where, however, such an additional return was filed it was simply 
nugatory, and the inspectors who filed it could not withdraw it nor be com- 
pelled to do so. People v. Devermann, (1894) 83 Hun 181, 31 N". Y. S. 693. 
See also People v. Board of Canvassers, (1887) 46 Hun 390, 12 N. Y. St. . 
Rep. 381. Similarly, under a city charter providing that after the canvass 
the inspectors should forthwith certify and declare the result and on the 
eame or next day file their certificate or statement with the city clerk, it 
was held that where the statement was duly filed a statement filed two days 
later by two of the inspectors was a nullity. Halloran v. Carter, (1891) 
60 Hun 017 mem., 13 N. Y. S. 214; Brennan v. Beck, (1891) 59 Hun 017 
mem., 13 N. Y. S. 216. 

Requiring production of tally sheets. — There is no authority to warrant 
an order of the supreme court directing inspectors of election to produce 
a tally sheet where the effect would be a direction to them to make a tally 
sheet from memory, or where nothing is omitted from the statement of the 
canvass and no merely clerical mistakes exist therein, to direct the inspectors 
to recanvass the vote. People v. Bantz, (1918) 222 N. Y. 676, 118 N. E. 
807, affirming (1918) 181 App. Div. 702, 108 N. Y. S. 906. 

Return as evidence. — "The election laws do not, in terms, declare that the 
return of votes made by inspectors of election . . . shall be evidence in courts 
of justice, but they are so upon well established general principles." People 
V. Minck, (1800) 21 N. Y. 630. See also Morgan v. Quackenbush, (1850) 22 
Barb. 72. However, as said in People v. Bell, (1890') 119 N. Y. 176-187, 23 
N. E. 63131: " The election return, or certificate, is not conclusive proof of the 
right of a person to office. It is nothing more than evidence of the right, and, 
like all other proof, may be the subject of inquiry and of disproof." See also 
People V. Thatcher, (1874) 65 N. Y. 626, 14 Am. Kep. 3>125 People v. Pease, 
(1803) 27 N. Y. 45, 84 Am. Dec. 242. 

Mandamus to correct returns. — Mandamus lies to compel inspectors to 
make correct returns of the votes cast. Matter of Smith v. Wenzel, (1915) 
216 N*. Y. 421, affirming 171 App. Div. 123; People v. Ammenwerth, (1910) 
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197 N. Y. MO; Matter of Stewart, (1898) 155 N. Y. 645, 60 N. E. 51. 
People V. Douglass, (19111) 142 App. Div. 224, 126 N. Y. S. 908. 
See generally on the subject of mandamus, infra, § 330. 
Mandamus to compel signature of returns. — In People v. Bell, (1890) 119 
N. Y. 175, 23 N. E. 53i3, it was held that where inspectors wrongfully refused 
*to sign the returns they could he compelled by mandamus to do so. But in 
the case of In re EHection of Alderman, (1897) 49 N. Y. S. 241, it was held 
that under section 111 of the Election Law of 1896 (L. 1896, ch. 909), pro- 
viding that " if any inspector . . . shall refuse to sign any return required 
of him by the election law he must state the grounds upon which such refusal 
is based," mandamus would not lie where such statement was made. 

§ 223. Proclamation of result. Upon the completion of the 
canvass and of the statements of the result, the chairman of the 
board of inspectors shall make public oral proclamation of the 
whole number of votes cast at the election at the polling place 
for all candidates for each office, or, if it be a primary election, 
the whole number of party votes of each party so cast for all 
candidates for each office or party position; upon each proposed 
constitutional amendment or other question, if any; the whole 
number of votes given for each person, with the title of the office 
or party position for which he was named on the ballot ; and the 
whole number of votes given, respectively, for and against each 
such proposed constitutional amendment or other question, if 

Derived from §* 375 of former Election Law (L. 1909, ch. 22) but changed 
to cover primary elections. 

Mandamus to compel announcement of result of election. — Where the in- 
spectors at a town election have failed to announce the result of the election, 
and the town clerk has failed to enter the result in his minutes, they may be 
compelled by mandamus to reconvene and perform their duties, and the fact 
that a writ of mandamus is asked for in this form instead of one directing 
the inspectors to count the ballots, does not preclude the court from also 
requiring the ballots to be counted, for such a count is a necessary pre- 
liminary to a declaration of the result and is included in the writ. People 
V. Armstrong, (1006) 116 App. Div. 103, 101 N. Y. S. 712. 

Proclamation as controlling. — Under § 87 of the former Election Law, such 
laection relating to proclamation at primary elections, it was held that in case 
of a conflict between the oral proclamation and the written statement of the 
result of the election, the latter controlled. Walsh v. Church, (1906) 116 
App. Div. 82, 100 N. Y. S. 7i64. 

§ 224. Certification of registers as to enrollments occur- 
ring at the general election. At the dose of the day of gen- 
eral election, in an election district in which the enrollment of 
any voters is permitted on the day of such election, the inspectors 
shall sign the certificates, printed in the four registers, to the 
eflFect that the persons having enrollment numbers, as shown by 
the two copies of the register used for enrollments, whose num- 
ber is higher than the last enrollment number used on the last 
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preceding day of registration, constitute all of the persons voting 
in that district at such general election whose registration was 
not personal and who had not, after such registration, applied 
for enrollment on a day of registration. 

Derived from §§' 9, 13 of former Election" Law (L. 1909, ch. 22) as added 
by L. 1911,. ch. 891 and subsequently amended. 

;§ 225. Returns of canvass in city of New York for certain 
offices voted for wittiin and witliout sucli city. If any mem- 
ber of assembly, senator or representative in congress is voted 
for in any election district in the city of New York, and also in 
any part of any county not within such city, the inspectors of 
election in such election districts in such city shall at the same 
time that they make and sign their returns of canvass, make and 
sign a separate return as to the vote for each candidate for any 
such oflfice, and the chairman of the board of inspectors shall 
within twenty-four hours after the completion of the canvass file 
such return with the clerk of such county outside of the city of 
New York. 

Derived from § 378 of former Election Law (L. 1909, ch. 22). 

§ 226. Sealing of ballots after canvass. After the returns 
of the canvass are made out and signed, the inspectors shall enclose 
the protested, void and wholly blank ballots in a separate sealed 
package and endorse thereon a certificate signed by each of them 
stating the number of the district and the number of ballots con- 
tained in the package. The inspectors shall then tie up and seal 
the other voted ballots and return them to the ballot box which 
contained them and securely lock and seal the box. 

Derived from f 360 of former Election Law (L. 1900, ch. 22). 

Preservation of marked ballots. — For authorities construing earlier pro- 
visions see People v. Shaw, (1892) 64 Hun 3i56, 19 N. Y. S. 302., 45 N. Y. 
St. Rep. 533, affirmed (11892) 133 N. Y. 493, »1 N. E. 512, 16 L. R. A. 606, 
45 N. Y. St. Rep. 8ft6; People v. Buffalo, (1898) 157 N. Y. 431, 62 N. E. 
181, modifying (1898) 31 App. Div. 438, 52 N. Y. S. 643; People v. Board 
of County Canvassers, (1892) 66 Hun 265, 21 N. Y. S. 279; People v. Earley, 
(1896) 16 Misc. 60a, 40 N. Y. S. 587. 

Separation of void from valid ballots. — Under an earlier statute it was 
held that where election canvassers failed to indorse their reasons upon the 
back of ballots rejected as void, and omitted to place such ballots in a sealed 
package and' file the same with the original statement of the canvassers as 
prescribed by this section, etc., but improperly replaced the void ballots with 
the others in the ballot box, they could be compelled by mandamus to reopen 
the ballot box, separate the void ballots and properly dispose of them. People 
V. Ward, (1901) 62 App. Div. 531, 71 N. Y. S. 76. 
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§ 227. Disposal of ballot and enrollment boxes, unused 

ballots and certain other articles. After the returns of the 

canvass are made out and signed, and all the stubs and ballots, 

except the protested, void and wholly blank ballots, are replaced 

in the boxes from which they were taken, each box shall be 

securely locked and sealed, and, except as hereinafter provided, 

shall be deposited by an inspector designated for that purpose 

with the officer or board furnishing it, together with the separate 

sealed package of unused ballots, and any empty box provided 

for containing card slips for literacy tests. In the city of New 

York, every box containing any ballots or stubs and the package 

of unused ballots shall be delivered at the polling place, at the 

conclusion of the canvass, to the police, who shall deposit them 

with the board of elections. The locked and sealed enrollment 

box, and the contents thereof, used at a general election wher€i 

registration is not required to be personal shall be deposited with 

the board of elections by the chairman of the board of inspectors, 

or by an inspector designated by him. 

Derived from § 374 of former Election Law (L. 190&, ch. 22). Provision 
relating to New York new. 

§ 228. Filing of registers, returns and other papers* except 
in the city of New York, After the completion of the canvass, 
if the election be other than an election of town, city, village 
or school officers, held at a different time from a general election, 
the registers, books, returns and other papers enumerated below 
shall be disposed of as follows, except as otherwise provided: 

1. In a city, all of the registers, one set of each kind of returns 
with tally sheets annexed, the absentee voters' envelopes, the 
challenge records, the package of protested, void and wholly blank 
ballots, and the identification statements, if there be any, shall 
be filed with the board of elections, and the flag shall be returned 
to it. The other sets of returns, with tally sheets annexed, and 
the poll-books, if any such books are used at the district election, 
shall be filed with the city clerk. At a general election, if a third 
set of returns, without tally sheets, be made by direction of the 
board of elections, it shall be delivered to one of the city super- 
visors. 

2. In a town, three of the registers in the polling place at a 
general election, or both of the registers used at any other elec- 
tion, one set of each kind of returns with tally sheets annexed, 
the absentee voters' envelopes, the challenge records, and the 
packages of protested, void and wholly blank ballots shall be filed 
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with the board of elections, and the card slips, if any, for literacy- 
tests and the flag shall be returned to it The other sets of returns, 
with tally sheets annexed, and, if it be a general election, one of 
the registers used for recording the numbers on ballots voted, 
shall be filed with the town clerk. At an election, if any, where 
poll-books are used, such books also shall be filed with the town 
derk. At a general election, if a third set of returns, without 
tally sheets, be made by direction of the board of elections, it 
shall be delivered to the supervisor of the town, or to a town 
assessor if the supervisor be absent or disabled. 

3. Returns and books to be filed with a city clerk and the re- 
turns, and registers or books, if any, to be filed with a town 
clerk, and returns, if .any, to be delivered to a supervisor or 
assessor, pursuant to this section, shall be so filed or delivered 
immediately after the completion of the returns of the canvass, 
by an inspector designated by the board of inspectors. Returns, 
papers and registers to be filed with the board of elections shall 
be so filed by the chairman of the board of inspectors within 
twenty-four hours after the completion of such returns. 

4. This section shall not apply to the city of New York. 

Derived from §§ 87, 180, 377 of former Election Law (L. 1909, ch. 22). 

Unavoidable delay in filing. — Where the failure to file the returns within 
the time specified! i» due to unavoidable causes or accident, the return is not 
thereby invalidated, as where the delay is due to transportation conditions, 
delay caused by the necessity of making corrections, or failure to furnish 
inspectors the required blanks. People v. Board of Canvassers, (1905) 105 
App. Div. 197, 94 IST. Y. S. 99ft, affirmed (1905) 183 N. Y. 538, 76 N. E. 1116. 

Mandamus to compel filing. — Where inspectors have filed a false copy of the 
returns with the city clerk of a city, mandamus will issue to compel the 
filing of a true return and to compel the city clerk to recanvass the result, 
based on the true returns filed. Gleason v. Blanc, (1(895) 14 Misc. 620, 
36 N. Y. S. 938. 

Application to town meetings. — For construction of earlier statute see Op. 
Atty.-Gen. (1903) 421. 

§ 229. Filing of registers, returns and otlier papers in the 
city of New Yorlc. In the city of Ifew York the board of in- 
spectors, at the close of the canvass, shall deliver to the police at 
the polling place the registers, challenge list if any and the return 
thereon, records, keys, the flag, and other election supplies, except 
the returns of the canvass and the absentee voter's envelopes. 
The chairman of the board of inspectors shall file one set of re- 
turns, the package of void, protested and wholly blank ballots, if 
any, and the absentee voters' envelopes, if any, within twenty-four 
hours after the close of the polls, in the office of the board of eleo- 
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tions or its branch office within the borough, as the case may be. 
Another inspector shall, ^thin the same time, file the other set of 
returns in the office of the county clerk. 
Derived from §§ 180« 978 of former Election Law (L. 1909, ch. 22). 



ARTICLE 9. 
Special Peovisions Relating to Voting Machines. 

Section 240. Voting machine commissioners. 

241. Examination of voting machine by voting machine 

commissioners. 

242. Requirements of voting machine. 

243. Adoption of voting machine. 

244. Experimental use of voting machines. 

245. Providing machines, generally. 

246. Providing machines in first class cities. 

247. Payment for machines. 

248. Enrollment booths and boxes for absentee voters' 

ballots. 

249. Form of ballots on voting machines. 

250. Sample ballots. 

251. Preparation of voting machines by boards of 

elections. 

252. Instruction of election officers. 

253. Instruction of voters before election. 

254. Distribution of ballots and stationery. 

255. Opening of the polls; certain preliminaries. 

256. Examination of machine by inspectors on election 

day and final preparation thereof. 

257. General provisions as to conduct of election. 

258. Instruction of voters on election day; assistance 

to voters. 

259. Manner of voting. 

260. Voting for person other than a nominated candi- 

date. 

261. Unofficial ballots; repair of machine or use of 

paper ballots. 

262. Canvass of vote and proclamation of result. 

263. Statements of canvass. 

264. Preservation of ballots and of record of the 

machine. 
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Section 265. Custody of voting macliines and keys. 

266. Provision for re-canvass of vote. 

267. Application of other articles and penal law. 

268. Definitions. 
289. Saving clause. 

§ 240. Voting machine commissianers. There shall con- 
tinue to be a state board of voting machine conunissioners, to 
eonsist of three commissioners, who shall be appointed by the 
governor for terms of five years, beginning with the expiration 
of the terms of the voting machine commissioners now in office, 
who, unless sooner removed, shall continue in office for the 
remainder of their present terms. One commissioner shall be 
an expert in patent law and two shall be mechanical experts, and 
no commissioner shall have a pecuniary interest in any voting 
machine. Any commissioner may be removed at the pleasure of 
the governor. Each commissioner shall be entitled to one hun- 
dred and fifty dollars for his compensation and expenses in mak- 
ing an examination and report as to each voting machine 
examined by him, pursuant to the next section, to be paid by the 
applicant for such examination. 

Derived from |§' 390, 3&1 of former Election Law (L. 1909, ch. 22). 

Constitutionality. — The provision addted to the constitution of 1895 that 
electiicms should be by ballot " or by such other method as may be prescribed 
by law, provided that secrecy in voting be preserved," was intended to enable 
the substitution of voting machines, if found practicable. People v. Winter- 
mute, (1909) 194 N. Y. 99, 86 K E. 818, reversing on other grounds 127 
App. Div. 933, 111 K. Y. S. 1135, wherein it was further held that objections 
that the use of voting machines violates the constitution should be deter-^ 
mined in a direct proceeding by mandamus, or otherwise, to compel the re- 
jection of the machines and the use of the paper ballot. 

Under the Election Law of 1899 (L. 1S99, ch. 4166), the attorney-general 
expressed doubt as to the legality of the use of voting machines at primary 
elections. Op. Atty.-Gen. (1899) 286. The reasoning on which this doubt 
was based rested on the failure of article 11, then article 7, to make any 
express mention of primary elections, and upon the unadaptability of voting 
machines to the methods prescribed for voting at primaries. And it seems 
that, on the same reasomng, the same doubt would obtain imdier the present 
law. 

§ 241. Examination of voting machines by voting macliine 
commissioners. Any person or corporation owning or being 
interested in any voting macliine may apply to the state board 
of voting macliine commissioners to examine such machine. The 
commissioners shall examine the machine accordingly and shall 
make and file in the office of the secretary of state their report 
of the examination, which report shall state whether in their 
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opinion the kind of machine so examined can ibe safely used by 
such voters at elections, under the conditions prescribed in this 
article. If the report states that the machine can be so used, 
it shall be deemed approved, and machines of its kind may be 
adopted for use at elections as herein provided. W^en the 
machine has been so approved, any improvement or change that 
does not impair its accuracy, efficiency or capacity sha^ not render 
necessary a re^examination or re-approval thereof Any form 
of voting machine not so approved, or v^hich has not been hereto- 
fore examined by the voting machine commissioners and reported 
on pursuant to lave and its use specifically authorized by law, can- 
not be used at any election. 

Derived from § 391 of former Election Law (L. 1900, ch. 22). 

§ 242. Requirements of voting macliine. A voting machine 
approved by the state board of voting machine commissioners 
must be so constructed as to provide facilities for voting for such 
candidates as may be nominated. It also must permit a voter to 
vote for any person for any office, whether or not nominated as 
a candidate by any party or organization, and must permit voting 
in absolute secrecy. It also must be so constructed' that a voter 
cannot vote for a candidate or on a proposition for whom or on 
which he is not lawfully entitled to vote. It also must be so con- 
Btructed as to prevent voting for more than one person for the 
same office, except where a voter is lawfully entitled to vote for 
more than one person for that office, and it must afford him an 
opportunity to vote for as many persons for that office as he is 
by law entitled to vote for and no more, at the same time pre- 
venting his voting for the same person twice. 

It must be provided with a lock or locks, by the use of which 
immediately after the polls are closed or the operation of such 
machine for such election is completed, any movement of the 
voting or registering mechanism is absolutely prevented. It also 
may be provided with a separate ballot in each party column or 
row containing only the words " presidential electors," preceded 
by the party name. 

l>erived from §' 392! of former Election Law (L. 1902, cli. 22). 

General requirements. — ''When a voting machine is used it must be so 
constructed and operated as to accurately take and register the will of th« 
voter, and the duty of the election officers to see that it is competent for the 
purpose is fundamental." Matter of Penner, ( 19il2 ) 77 Misc. 634, 138 N. Y. S. 
507. "A voting machine which does not give an opportunity to the elector to 
vote for each candidate lawfully put in nomination for whom he may desire 
to vote, and for whom he has a right to vote, • does not comply with the 
requirements of the Election Law." Op. Atty.-Gen. (1'912) 376. 

16 
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And it is the duty of the election officials " to select the method of voting 
either by the machine or by paper ballot, and having so selected, they cannot 
use both methods. If for any reason the voting machine cannot accommodate 
the whole ticket, then such machine should be discarded and the method 
of voting by paper ballot should be adopted for such election. The intent of 
the law is that only one method should be used in an election district." Op. 
Atty.-Oen. (1916) 9 St. Dept. Rep. 79. 

Presidential electors. — For authorities construing former statutes see Op. 
Atty.-Gen. (1^12) a7e; Op. Atty.-Oen. (1918) 9 St. Dept. Rep. 79; Opt Atty.- 
Gen. (1904) Si&S.^ 

§ 243. Adaption of voting machine. The board of elections 

of the city of New York^and tie common council or other legis- 
lative governing body of each other city of the first class shall, 
and the common council or other legislative governing body of 
any other city, the town board of any town, or the board of trus- 
tees of any village may adopt for use at elections any kind of 
voting machine approved by the state board of voting machine 
commissioners, or the use of which has been specifijcally author- 
ized by law; and thereupon such voting machine may be used 
at any or all elections, other than primary elections, held in such 
city, town or village, or in any part thereof, for voting, restor- 
ing and counting votes cast at such elections. Voting machines 
of different kinds may be adopted for different districts in the 
same city, town or village. If, on or before the first day of April, 
nineteen hundred and twenty-two, such board of elections, com- 
mon council or legislative governing body, as the case may be, of 
a city of the first class, shall have failed to agree thereon, the 
secretary of state, within ten days thereafter, shall adopt a kind 
or kinds of voting machine for use at elections in such cities. A 
suflBcient number of voting machines shall thereafter be provided 
in the manner prescribed in section two hundred and forty-six 
so that at the general election in nineteen hundred and twenty-two 
polling places in such cities to the extent of at least fifteen per 
centum shall be equipped therewith. At least an additional forty 
per centum of the polling places in such cities shall be so equipped 
with voting machines for use at the general election in nineteen 
hundred and twenty-three. All the remaining polling places in 
such cities shall be so equipped with voting machines for use at 
the general election in nineteen hundred and twenty-four. 

D©r ivied from § 243 of former Election Law (L. 1900^, ch. 22). 

Mandatory or directory. — The earlier statute was not mandatory on this 
section. People v. Geneva, (1904) 9« App. Div. 383, 90 N. Y. S. 275; Op. 
Atty.-Oen. (1903) 466. 

Appropriations. — Under the earlier statute whether an expenditure for 
voting machines should be made was a question for the common council to 
determine, and provisions in a city charter for submitting to ^axpayer^ the 
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question of making extraordinary expenditures did not apply. People v. 
Geneva, (lOOi) d8 App. Div. Sga, 90 N. Y. S. 275. 

tJse of machine in voting for amendments. — Under the earlier statute it 
was said that where voting machines had been adopted for use at elections 
in a locality, constitutional amendments and other propositions submitted 
by the legislature sihould also be voted for on such machines. Op. Atty.-Oen. 
(Iftl^) 5 St. Dept. Rep. 605. 

Breaking of machine. — Under the earlier statute it was the opinion of the 
attorney-general that if a voting machine contained no secret compartment 
and a machine broke during the election, making necessary the use of paper 
ballots, the elector might prepare his ballot without entering a voting booth. 
It was said that the section, being directory, impliedly authorized the use of 
official, or, if they could not be obtained, unofficial, paper ballots where a 
machine broke during an election. Op. Atty.*€ren. (190S) 468. 

§ 244. Experimental use of voting macliine. Tlie authori- 
ties of a ciiy, town or village authorized to adopt a voting machine 
may provide for the experimental use, at an election in one or 
more districts, of a machine which it might lawfully adopt, with- 
out a formal adoption thereof; and its use at such election shidl 
be as valid for all purposes as if it had been lawfully adopted. 

Derived from § 994* of former Election Law (L. 1909, ch. 22). 

§ 245. Providing macliines, generally. Except as otherwise 
provided in the next section with respect to cities of the first class, 
the local authorities adopting a voting machine shall, aa soon 
as practicable thereafter, provide for each polling place one or 
more voting machines in complete working order, and shall there- 
after preserve and keep them in repair. If it shall be impracti- 
cable to supply each election district with a voting machine or 
voting machines at any election following such adoption, as many 
shall be supplied as it is practicable to procure and the same may 
be used in such election district or districts within the city, town 
or village as the officers adopting the same may direct. 
Derived from § 395 of former Election Law (L. 1909, ch. 22). 

§ 246. Providing macliines in first class cities. Whenever 
a kind or kinds of voting machine shall have been or hereafter 
shall be adopted for use in a city of the first class and such machine 
shall not have been provided on or before the first day of May, 
nineteen hundred and twenty-two, the board of elections of the 
cily of New York, or the common council or other legislative 
governing body of any other city of the first class, as the case may 
be, shall provide a sufficient number of voting machines to sat- 
isfy the requirements of section two hundred and forty-three of 
this chapter. Such board of elections of the city of Ifew York or 
common council or other legislative governing body shall determine 
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on or before the first day of July the election districts in which 
such voting madiines shall be installed in each year, but if such 
board of elections, common council or body, are unable to agree 
upon the districts, such determination shall be made by the sec- 
retary of state within ten days thereafter. The voting machine 
adopted shall be thereafter used in the districts so determined 
upon, except that if for any reason it shall be impossible to 
obtain the full number necessary, so many shall be used as may 
be available. In the event that such board of elections, common 
council or other legislative governing body shall not agree upon 
and execute a contract or contracts for the purchase of the neces- 
sary voting machines for the year nineteen hundred and twenty- 
two on or before the fifteenth day of May, nineteen hundred and 
twenty-two, and for nineteen hundred and twenty-three and nine- 
teen hundred and twenty-four, on or before the first day of March 
in each of such years respectively, such contract or contracts shall 
be awarded, made and executed by the secretary of state on ap- 
proval of the attorney-general as to form. The expense of mak- 
ing and entering into such contracts, including the preparation 
and printing of specifications, and also all payments for voting 
machines to be made thereunder, shall be chargeable to the city, 
and it shall be the duty of the comptroller or other chief fiscal 
officer of the city to pay the same upon the certificate of the local 
board, body or officer making such contract, or upon the certifi- 
cate' of the secretary of state in the event that such contract be 
made by him. For the purpose of providing funds with which 
to pay such sums the comptroller or other chief financial officer 
of such city is hereby authorized and directed to issue and sell 
special revenue bonds or other similar obligations of such city and 
out of the proceeds of such bonds to make the payments in this 
section required to be mada The amount necessary to pay the 
principal and interest of such bonds shall be included in the 
estimates of money necessary to be raised by taxation to carry on 
the business of such city, and shall be made a part of the tax levy 
for the year next following the year in which such bonds are 
issued. Wo provision of any city charter or other law or ordi- 
nance governing the purchase of paterfted articles shall be deemed 
to apply to the purchase of voting machines pursuant to the provi- 
sions of this section. 
New. 

§ 247. Payment for machines. The local authorities, on the 
adoption and purchase of a voting machine, shall provide for the 
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payment therefor in such, manner as they may deem for the best 
interest of the locality and may for that purpose issue bonds, cer- 
tificates of. indebtedness or other obligations which shall be a 
charge on the city, town or village. Such bonds, certificates or 
other obligations may be issued with or without interest, payable 
at such time or times as the authorities may determine, but shall 
not be issued or sold at less than par. 

Derived from § 396 of former Election Law. 

Appropriations. — This section does not dispense with a compliance with the 
provisions of a city charter providing for the manner of authorizing an 
appropriation of money. " No particular method of exercising " the power 
to purchase voting machines " is prescribed by the section . . . and, there- 
fore, as it involves an appropriation of money, it must be accomplished in 
accordance with the provisions of the charters of the respective cities." 
People V. Geneva, (1904) 98 App. Div. 383, 90 N. Y. S. 275. 

§ 248. Enrollment booths and boxes for absentee voters* 
ballots. The board or body charged with the duty of designat- 
ing polling places, shall provide the following booths and boxes, 
at a general election, for election districts where voting machines 
are used : in an election district where registration is not required 
to be personal as to all of the voters, two booths, for use by voters 
in marking enrollment blanks ; in any election district, the neces- 
sary box or boxes for the reception of absentee voters' ballots, 
unless such board or body shall have ascertained from the board 
of elections that no such ballots have been received for that district. 

Derived from M 6, 536 of former Election Law (L. 1909, ch. 22), § 536 
being added by L. 1920, ch. 875. 

§ 249. Form of ballots on voting machines. All ballots shall 
be printed in black ink on clear, white material, of such size as 
will fit the ballot frame, and in as plain, dear type as the space 
will reasonably permit. The party emblem for each political 
party represented on the machine, which has been duly adopted 
by such party in accordance with this chapter, and the party 
name or other designation, and a designating letter and number 
shall be affixed to the names, or, in case of presidential electors, 
to the list of candidates of such party. The titles of offices may 
be arranged horizontally, with the names of candidates for an 
office arranged vertically under the title of the office, or the titles 
of offices may be arranged vertically, with the names of candidates 
for aji office arranged horizontally opposite the title of the office, 
each office to occupy as many columns or rows on the machine as th6 
number of candidates to be elected to that office. The names 
of all candidates nominated by any party for an office shall 
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always appear in the row or column containing generally the 
names of candidates nominated by such party for other offices. 
When a person has been nominated for an office by one political 
party and has also been nominated for that office by one or more 
independent bodies, his name shall appear only in the row op 
column containing generally the names of candidates for other 
offices nominated by such party, and the name and emblem of such 
party and of each of such independent bodies shall appear in 
connection with his name. When the same person has been nom- 
inated for the same office to be filled at the election by more than 
one party, the voting machine shall be so adjusted that his name 
shall appear in each row or column containing generally the 
names of candidates for other offices nominated by any such 
party ; and if such candidate has also been nominated by one or 
more independent bodies, his name shall appear only in each row 
or column containing generally the names of candidates for other 
offices nominated by any such party, and the name and emblem of 
each such independent bodies shall appear in one such row or 
column to be designated by the candidate in writing filed with 
the officer charged with the duty of providing ballots, or if such 
person shall fail to so designate, the names and emblems of such 
independent bodies shall appear in such row or column as sudi 
officer shall determine. If any person shall be nominated for any 
office only by one or more independent bodies, his name shall 
appear but once upon the machine in the place desigaated by the 
officer charged with the duty of providing ballots, and in con- 
nection with his name there shaU appear the name and emblem 
of each independent body nominating him. Provided, however, 
the name of a person who is nominated for the office of governor, 
or the name of a person who ib nominated by a party or parties 
for the office of member of assembly, shall appear on the ballot 
labels of the machine as many times as there are parties or indet- 
pendent bodies nominating him, and there shall be a separate 
voting and registering device at each place in which such name 
shall appear. The machine shall be so adjusted that when one 
or more knobs, equaling the total number of persons to be elected 
to that office shall have been operated, all other knobs used in con- 
nection with that office shall be thereby locked. 

Derived from § 397 of former Election Law (L. 1909, cli. 22) . 

Decisions under former statute — Size of ballot. — The whole ticket shall 
be placed not on ballot frames, but it must be of a " eize as will fit the ballot 
frame." Op. Atty.-Gen. (1916) 378. 

Groupmg of candidates on ballot machine. — Candidates may be grouped on 
the ballot machine, when there is more than one person to be selected for 
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an office, provided the names of the candidates are arranged under the title 
of the office and the provisions of the Election Law in other respects are 
Observed. People v. Nichols, (1917) li67 N. Y. S. 150. 

Ballots to he on .one voting machine. — ^All ballots for candidates, proposi- 
tions and questions submitted at a general election must be placed on one 
voting machine ; otherwise, such machine should be discarded and paper bal- 
lots used. Op. Atty.-Oen. (1916) ST 8. 

Use of paper ballots. — Voting machines cannot be used for state and county 
officers in connection with paper ballots for presidential electors. Op. Atty.- 
Gten. (1912) 411. 

Use of voting machvnes on constitutional questions. — Separate paper bal- 
lots should be used for submitting to the voters at a general election the ratifi- 
cation of a proposed constitution. Voting machines may not be u.se.i for this 
purpose but may be used for voting upon amendments having their origin in 
the legislature, and not proposed by the Constitutional Convention. Op. 
Atty.-Gen. (1915) 356. 

Sepa/rate columns for each pa/rty, — ^A separate column is not required for 
each party upon a voting machine; although where the capacity of a machine 
is such that eight columns may be used, this might be permitted. Op. Atty.- 
Gen. (1916) 365. 

Candidates for same offices. — Where space permits, the names of candidates 
for the same office need not be placed in spaces adjoining each other, and the 
names of the candidates of each political party should, as nearly as possible, 
be placed in one column, retaining either the vertical or horizontal arrange- 
ment of the candidates- thereon. Op. Atty.-Oen. (1916) 383. 

A provision for separate ballots, as applied to voting machines, means that 
•portion of the cardboard within the ballot frames, which must be segregated. 
Op. Atty.X^h. (1<904) 392. 

Order of arrangement. — While preferably the names of candidates or presi- 
dential electors should be placed at the top of the machine, yet if impossible 
to do so they may be placed at the bottom. Op. Atty.-Gen. (1912) 411. 

Names of candidates nominated by several parties. — The name of a candi- 
date who is nominated by more than one party must appear but once on a 
voting machine ballot, for this section provides that " when the same person 
has been nominated for the same office ... by more than one party . . . 
his name shall appear but once on the ballot." Op. Atty.-Gen. (1916) 9 St. 
Dept. Rep. 79. 

§ 250. Sample ballots. The officjers or board charged with 
the duty of providing ballots for any polling place shall provide 
therefor two sample ballots which shall be arranged in the form 
of a diagram showing such part of the face of the voting machine 
as shall be in use at that election. Such sample ballots shall be 
either in full or reduced size and shall contain suitable illustrated 
directions for voting on the voting machine. Such sample ballots 
shall be open to public inspection at such polling place during 
election day. At all general elections where voting machines are 
used there may be furnished a sufficient number of such sample 
ballots of a reduced size, one of which sample ballots may bo 
mailed by the board of elections to each registered voter at least 
three days before the election, or, in lieu thereof, a copy of such 
sample ballot may be published at least once within one week 
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preceding the election in newspapers representing at least two 
political parties. 

Derived from § 3^8 of former Election Law (L. 1^09, ch. 22). 

GeneraUy. — Under § 30S of the •former Election Law it was held that no 
other sample ballots than those provided for by that section need be furnished 
for a district using voting machines. Op. Atty.-Oen. (1903) 372. 

Irregular ballots and instnictions. — The fact that the sample ballots corre- 
sponded with the voting machines was given weight under § 398 of the 
former Election Law in refusing to set aside a local option election because 
the numbering of the questions did not comply with the law. Matter of 
Webster, (1905) 50 Misc. 253, 100 N. Y. S. 608, affirmed 113 App. Div. 888, 
affirmed (lt906) 186 App. Div. 536 mem. 

Irregularity in instruction cards. — The fact that the instruction card did 
not accurately represent the location of ballots on the machine was held 
under § 398 of the former Election Law not to invalidate an election, where 
it is not shovm that voters were misled thereby. Matter of Merow, (1006) 
112 App. Div. 562, 99 N. Y. S. 9. 

§ 251. Preparation of voting machines by boards of elections. 

It shall be the duty of the board of elections of each county and 
in the city of New York, in which voting machines are to bo 
used, to cause the proper ballot labels to be placed on voting 
machines, to cause the machines to be placed in proper order 
for voting, to examine all voting machines before they are sent? 
out to the different polling places, to see that all the registering 
counters are set at zero (000), to lock all voting machines so 
that the counting machinery cannot be opeiated and to seal each 
one. with a numbered metal seal. 

The board of elections may appoint as many custodians of 
voting machines as may be necessary for the proper preparation 
of the machines. Such custodian or custodians shall, under the 
direction of the board of elections, have charge of and represent 
the board of elections during the preparation of the voting 
machines and serve at the pleasure of the board of elections. 
Before preparing the voting machines for any election, written 
notices shall be mailed to the chairman of the county committees 
of the two parties entitled to representation on a board of in- 
spectors of election stating the times when and place or places 
where the machines will be prepared; at which times and place 
or places, one representative of each of such political parties, 
certified by the respective chairman of the county committees 
of such parties, shall be entitled to be present and see that the 
machines are properly prepared and placed in proper condition 
and order for use at the election. The custodian or custodians 
of voting machine and the party representatives shall take the 
constitutional oath of office, which shall be filed in the office of 
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the board of elections. It shall be the duty of such party repre- 
sentatives to be present at the preparation of the voting machines 
for election and see that the machines are properly priepared and 
that all registering counters are set at zero (000). When the ma- 
chines have been prepared for election, it shall be the duty of such 
custodian or custodians and party representatives, to make a 
certificate in writing which shall be filed in the office of the board 
of elections, stating the number of machines, whether or ifot all 
the machines are set at zero (000), the number registered on the 
protective counter, if one is provided, and the number on the 
metal seal with which the machine is sealed. 

Such custodians and party representatives shall perform their 
duties under the direction of the board of elections. No custodian 
or other employees of the board of elections shall in any way 
prevent free access and examination of all voting machines which 
are to be used at the election, by the duly appointed party repre- 
sentatives, and the board of elections and its employees shall 
afford the party representatives every facility for the examination 
of all registering counters, protective counters and public counters 
of each and every voting machine. 

It shall be the duty of the board or officer charged by law with 
the duty of equipping the polling places to cause a voting machine 
or machines, prepared as above provided to be delivered, subject 
to the supervision of the board of elections, at esich of the re- 
spective polling places in which they are to be used, at least 
•one hour before the time set for the opening of the polls. After 
the machine has been delivered, it shall be set up in the proper 
manner for use at the election, and it shall be the duty of 
the local authorities to provide ample protection against molesta- 
tion and injury to the machine. Every voting machine shall 
be furnished with a lantern or a proper substitute for one, 
which shall give sufficient light to enable voters while in the 
booth to read the ballot labels, and suitable for the use of elec- 
tion officers in examining the counters. The lantern shall be pre- 
pared and in good order for use before the opening of the polls. 
All voting machines used in any election shall be provided with a 
screen and hood or curtain which shall be so made and adjusted 
as to completely conceal the voter and his action while voting. 
The custodian or custodians of voting machines and party repre- 
sentatives shall be paid for their services such an amount as shall 
be fixed by the board of elections, which shall not, however, 
exceed the compensation per day of inspectors of election at a 
general election. 

Derived from § 400 of former Election Law (L. 1000, ch. 22). Amended 
by L. 1922, ch. ^1, in effect April 15, 1922. 
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Custody of machines. — Under § 400 of the former Election Law it was held 
that only one custodian was required to be appointed except in cities where 
more than twenty machines were used. Op. Atty.-Gen. (1908) 541. It was 
also held that an inspector could not -be appointed a custodian of machires. 
Op. Atty.-Gen. (1908) 545. 

§ 252. Instruction of election officers. Not less than ten 
Jays before each general election, except in a county in which 
special provision is made by this chapter for the holding of a 
school of instruction of election officers, the board of elections 
shall cause each board of inspectors to be instructed in the use of 
the machine, and in the duties of inspectors of election in con- 
nection therewith; and it shall give to each inspector of election 
who has received such instruction and is fully qualified to properly 
conduct the election with the machine a certificate to that effect 
For the purpose of giving such instruction, the board shall call such 
meeting, or meetings, of the inspectors of election as shall be 
necessary. The inspectors of election of each election district in 
which a voting machine is to be used, shall attend such meeting, 
or meetings, to be conducted by members or employees of the board 
of elections. Each inspector of election who shall qualify for 
and serve in the election, shall be paid one dollar for the time 
spent in receiving such instruction, and also his car or railroad 
fare in going to and returning from each meeting held outside 
of the town or city in which he resides, in the same manner and 
at the same time as he is paid for his services on. election day. 
No inspector of election shall serve in any election at which a 
voting machine is used unless he shall have received such instruc- 
tion and is fully qualified to perform his duties in connection 
with the machine and has received a certificate to that effect from 
the board, signed by a member of the board or its employee thereto 
authorized ; provided, however, that this shall not prevent the ap- 
pointment of an inspector of election to fill a vacancy in an emer- 
gency. The person giving the instruction shall without delay file 
a report with the board of elections, stating that he has instructed 
the election officers named in the certificate and the time and place 
where such instruction was given. 
Derived from § 252 of former Election Law (L. 1^9, ch. 22). 

§ 253. Instruction of voters before election. In all places 
where voting machines are to be used one or more of such ma- 
chines which shall contain the ballot labels, showing the party 
emblems and title of offices to be voted for, and which shall so 
far as practicable contain tbe names of the candidates to be voted 
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for, shall be placed on public exhibition in some suitable place, 
in charge of a competent instructor, for at least three days during 
the thirty days next preceding the election ; but no voting machine 
which is to be assigned for use in an election shall be used for 
such instruction after having been prepared and sealed for the 
election. During such public exhibition, the counting mechanism 
of the machine shall be concealed from view and the doors may 
be temporarily opened only when authorized by the board or 
official having charge and control of the election. 

Derived from § 402 of former Election Law (L. 1909, ch. 22). 

Instruction on election day. — 'Section 402 of the former Election Law was 
held not to permit the use of an extra machine for instruction in the polling 
place on election day. Op. Atty.-Gen. (1911') 211. 

§ 254. Distribution of ballots and stationery. The ballots 
and stationery shall be delivered to the board of inspectors of each 
election district before ten o'clock in the forenoon of the day 
next preceding the election. 

Derived from § 404 of former Election Law (L. 1^09, ch. 22). 

§ 255. Opening of the polls; certain preliminaries. The 

inspectors of election, and the clerks if any, of each election dis- 
trict, shall meet at the polling place at least three-quarters of an 
hour before the time set for opening the polls of the election. 
The inspectors shall cause to be posted conspicuously within the 
polling place the two instruction cards and shall see to the dis- 
play of the American flag and the placing of distance markers 
as provided in the preceding article. They shall arrange within 
the guard-rail the furniture and voting machine for the conduct 
of the election and shall place the registers, books, blanks, sample 
ballots and stationery so that they may be ready and convenient 
for use. They shall see that the lantern for the voting machine 
is in good order for use, and that it is lighted, if that is necessary, 
in order that the names upon the ballots shall be clearly visible. 
At the opening of the polls, they shall cause to be made a procla- 
mation thereof and of the time when the ^olls will close. 

Derived from § 407 of former Election Law (L. 1909, ch. 22). 

Purpose of posting instructions.--- The object of the requirement as to post- 
ing instruction cards " is to enlighten and instruct the voter in the use of the 
mechanism of the machine which is to register his vote." Matter of Merow, 
(1»06) 1.12 App. Div. 562, 99 N. Y. S. 9 (per Spring, J., dissenting). 

§ 256. Examination of machine by inspectors on election 
day and final preparation thereof. The keys to the voting 
machine shall be delivered to the inspectors at least three-quarters 
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of lau hour before the time set for the opening of the polls^ in a 
sealed envelope^ on which shall be written or printed the number 
and location of the voting machine, the number of the seal, and, if 
provided with a protective counter, the number restored on 
such counter, as reported by the voting machine custodian. The 
envelope containing the keys shall not be opened until at least 
one inspector from each of the two parties shall be present in 
the polling place and shall have examined the envelope to see 
that it has not been opened. Before opening the envelope, all 
the election officers present shall examine the number on the seal 
on the machine, also the number registered on the protective 
counter, if one is provided, and shall see if they are the same as 
the numbers written on the envelope containing the keys. If 
found not to agree, the envelope must not be opened until the 
voting machine custodian, or other authorized person, shall have 
been notified and shall have presented himself at the polling place 
for the purpose of re-examining such machine and shall certify 
that it is properly arranged. If the numbers on the seal and 
protective counter, if one is provided, are found to agree with 
the numbers on the envelope the inspectors shall open the doors 
concealing the counters, and before the polls are open, each in- 
spector .shall carefully examine every counter and see that it 
registers zero, and allow the watchers to examine thenu The in- 
spectors shall insert in their proper places on the voting machine 
the ballots containing the names of the offices and nominated 
candidates, if this has not previously been done. The in- 
spectors shall then sign a certificate showing the delivery of 
the keys in a sealed envelope, the number on the seal, the number 
registered on the protective counter if one is provided, if all, of 
the counters are set at zero (000), if the public counter is set 
at zero (000) and if the ballot labels are properly placed in the 
machine. The machine shall remain locked against voting until 
the polls are formally opened, and shall not be operated except 
by voters in voting. If any counter is found not to raster zero 
(000), the inspectors of election shall immediately notify the 
custodian, who shall if practicable adjust the counters at zero 
(000), but if it shall be impracticable for the custodian to arrive 
in time so to adjust such counters before the time set for open- 
ing the polls, the inspectors shall immediately make a written 
statement of the designating letter and number of such counter, 
together with the number registered thereon, and shall sign and 
post the same upon the wall of the polling place, where it shall 
remain throughout election day, and in filling out the statement 
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of canvass they shall subtract such number from the number 
then registered thereon. 

Derived from § 407 of former Election Law (L. 1909, ch. 22). 

§ 257. General provisions as to conduct of election. One 

inspector shall attend the voting machine. The other inspectors 
shall have charge of the registers, subject to participation by any 
inspector in the decision of a question. Of the inspectors in 
charge of the registers, one shall attend to comparing the signa- 
tures of voters, when that is necessary. The assignment of in- 
spectors to attend machine and compare signatures shall be made 
and may be changed as provided in section one hundred and 
ninety-five, for the division of duties therein mentioned, and the 
provisions of that section in relation to the assignment of duties 
to clerks, shall apply where two voting machines are used and 
there are clerks. 

The exterior of the voting machine and every part of the 
polling place shall be in plain view of the election oflScers and 
watchers. The voting machine shall be placed at least four feet 
from the table used by the inspectors in charge of the registers. 
The guard-rail shall be at least three feet from the machine, 
with openings to admit voters to and from the machine. The 
voting machine shall be so located in the polling place that, unless 
its construction requires otherwise, the ballot labels on the face 
of the machine can be seen plainly by the election officers and 
the party watchers when not in use by voters. The election 
officers shall not themselves be, or allow any other person to be, 
in any position or near any position, that will permit one to see 
or ascertain how a voter votes, or how he has voted. The elec- 
tion officer attending the machine shall inspect the face of the 
machine after each voter has cast his vote, to see that the ballot 
labels are in their proper places and that the machine has not 
been injured or tampered with. During elections the door or 
other coverinc: of the counter compartment of the machine shall 
not be unlocked or opened or the counters exposed except for 
^ood and sufficient reasons, a statement of which shall be made 
and signed by the election officers and attached to the returns. 

Derived from § 409 of former Election Law (L. 1909, ch. 22). Part new. 

View of machines. — The effect of the provisions of § 409 of the former 
Election Law as depriving the elector of a view of the machine before voting 
was referred to in Matter of Merow, (1906) 112 App. Div. 562, 99 N. Y. S. 9 
(per Spring, J., dissenting). 

§ 258. Instruction of voters on election day; assistance to 
voters. For the instruction of voters, there shall be, so far as 
practicable, in each polling place, a mechanically operated model 
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of a portion of the face of the machine. Such model, if fur- 
nished, shall be located during the election on the inspectors' 
table or in some other place which the voters must pass to reach 
the machine, and each voter, before entering the machine, shall 
be instructed regarding its operation and such instruction illus- 
trated on the model and the voter given opportunity to personally 
operate the model. The voter's attention also shall be called to 
the diagram of the face of the machine so that the voter can 
become familiar with the location of the questions and the names 
of the offices and candidates. If any voter, after entering the vot- 
ing machine booth and before the closing of such booth, shall 
ask for further instructions concerning the manner of voting, 
two inspectors of opposite political faith shall give such instruc- 
tions to him; but no inspector or other election officer or person 
assisting a voter shall in any manner request, suggest or seek to 
persuade or induce any such voter to vote any particular ticket, 
or for any particular candidate, or for or against any particular 
amendment, question or proposition. After giving such instruc- 
tions, the inspectors shall retire and such voter shall then close 
the booth and vote as in the case of an unassisted voter. The 
provisions of the preceding article in relation to assistance to 
disabled or illiterate voters also shall apply where voting ma- 
chines are used, and the word " booth " when used in such pro- 
visions shall be interpreted to include the ballot machine in- 
closure or curtain. 

Deri\re(l from §§ 411, 412 of former Election Law (L. 1909, ch. 22). 

Right of inspector to enter voting booth. — Where a voter is neither dis- 
abled nor illiterate and asks for instructions after entering the booth, the 
inspectors may enter within the booth for the purpose of giving instructions, 
but should withdraw before the voter casts his vote. Op. Atty.-Gen. (1901) 
287. 

§ 259. Manner of voting. The inspectors shall admit within 

the guard-rail but one voter at a time and shall ascertain whether 

he is entitled to vote. If he is found to be entitled to vote, anl 

not otherwise, he shall be admitted within the ballot machiiio 

inclosure or curtain and be permitted to vote. The operating 

of the voting machine by the voter while voting shall be secret 

and obscured from all other persons except as provided by this 

chapter in cases of voting by assisted voters. No voter shnl' 

remain within the voting machine booth longer than three min 

utes, and if he shall refuse to leave it after the lapse of three 

minutes, he shall be removed by the inspectors. 

Derived from § 410 of former Election Law (L. 1900, ch. 22). 

Fraud in use of voting machine as misdemeanor: see Penal Law, § 764. 
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Time allowed voter. — ^A voter was formerly permitted but one minute to 
cast his vote with the machine. Matter of Merow, (1906) 112 App. Div. 562, 
99 N. Y. S. 9 (per Spring, J., dissenting). 

§ 260. Voting for person other than a nominated candidate. 

Ballots voted for any person whose name does not appear on 
the machine as a nominated candidate for oflSce are referred to 
in this article as irregular ballots. Where two or more persons 
are to be elected to the same office, and each candidate's name is 
placed upon or adjacent to a separate key or device, and the 
machine requires that all irregular ballots voted for that office 
be deposited, written or affixed in or upon a single receptacle or 
device, a voter may vote in or by such receptacle or device for 
one or more persons whose names do not appear upon the machine 
with or without the names of one or more persons whose names 
do so appear. 

In voting for presidential electors, a voter may vote an irregu- 
lar ticket made up of the names of persons in nomination by difr 
ferent parties, or partially of names of persons so in nomination 
and partially of names of persons not in nomination, or wholly 
of names of persons not in nomination by any party. Such irregu- 
lar ballot shall be deposited, written or affiLxed in or upon the 
receptacle or device provided on the machine for that purpose. 

With these exceptions, no irregular ballot shall be voted for 

any person for any office whose name appears on the machine as 

a nominated candidate for that office; any irregular ballot so 

voted shall not be counted. An irregular ballot must be cast in 

its appropriate place on the machine, or it shall be void and not 

counted. 

Derived from § 409 of former Election Law (L. 1909, ch. 22). 
Presidential electors. — For construction of former section see Op. Atty.- 
Gen. (1912) 376; Op. Atty.-Gen. (1904) ^78; Op. Atty.-Gen. (1«912) 378. 

§ 261. Unofficial ballots; repair of machine or use of paper 
ballots. If the official ballots for an election district at which a 
voting machine is to be used, required to be furnished by or to 
any town, or city clerk, or board, shall not be delivered at the 
time required, ' or if after delivery shall be lost, destroyed or 
stolen, the clerk of such town or city, or such board, or the elec- 
tion inspectors of such district, shall cause other ballots to be 
prepared, printed or wrif^en, as nearly in the form of the official 
ballots as practicable, and the inspectors shall cause the ballots 
so substituted to be used at the election in the same manner, as 
near as may bo, as the official ballots. Such ballots so substituted 
shall be known as unofficial ballots. If any voting machine being 
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used in aaj election shall become out of order during suck eleo- 
tion, it shall if possible, be repaired or another machine substi- 
tuted as promptly as possible, but in case such repair or substi- 
tution cannot be made, paper ballots, printed or written, and of 
any suitable form, may be used for the taking of votes, and for" 
such purpose the reduced sample ballots may be employed. 

Derived from §§ 406, 406-a of former Election Law (L. 190O, ch. 22), 
I 406^a being added by L. 1919, ch. 630, § 7. 

§ 262. Canvass of vote and proclamatFon of result. As soon 

as the polls of the election are closed, thfl inspectors of election 
thereat shall inmiediately lock the voting machine against voting. 
The inspectors then shall sign a certificate stating that the 
. machine has been locked against voting and sealed ; the number 
of voters as shown on the public counters; the number on the 
seal; the number registered on the protective counter, if one ia 
provided ; and that the voting machine is closed and locked. The 
inspectors then shall open the counting compartments in the pres- 
ence of the watchers and all other persons who may be lawfully 
within the polling place, giving full view of all the counter num- 
bers. The chairman of the board of inspectors diall, under the 
scrutiny of an inspector of a different political party, in the order 
of the offices a» tiieir titles are arranged on the madiine, read and 
announce in distinct tones the designating number and letter on 
each counter for each candidate's name, the result as shown by 
the counter numbers, and shall then read the votes recorded for 
eacl^ office on the irregular ballots. He shall also in the same 
manner announce the vote on each constitutional amendment, 
proposition or other question. The counter shall not in the case 
of presidential electors be read consecutively along the party row 
or column, but shall always be read along the office columns or 
rows, completing the canvass for each office. If a separate ballot 
in each party column or row entitled " presidential electors '* is 
provided, a vote for such ballot shall operate as a vote for all the 
candidates of such party for presidential electors. The vote as 
registered shall be entered on the statements of canvass in ink, 
by two inspectors of opposite political faith from each other, but 
not including the chairman, in the same order on the space which 
has the same designating number and letter, after which the fig- 
ures shall be verified by being called off in the same manner 
from the counters of the machine by an inspector of opposite 
political faith from the chairman. The return of the canvass 
shall then be filled out, which shall show the total num(ber of 
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votes cast for each oflSice, the munber of votes cast for each candi- 
date, as shown on his coxtnter, and the number of votes for per- 
sons not nominated, and the statement shall be signed by each 
inspector. The counter compartment of the voting machine shall 
remain open until the official returns and all other reports have 
been fully completed and verified by the board of inspectors. Dui*- 
ing such time any candidate or duly accredited watcher who may 
desire to be present shall be admitted to the polling place. The 
proclamation of the result of the votes cast shall be deliberately 
announced in a distinct voice by the chairman of the board of 
inspectors who shall read the name of each candidate, with the 
designating numiber and letter of his counter, and the vote regis- 
tered on such counter; also the vote cast for and against each 
question submitted. During such proclamation ample oppor- 
tunity shall be given to any person lawfully present to compare 
the results so announced with the counter dials of the machine 
and any necessary corrections shall then and there be made by 
the board, after which the doors of the voting machine shall be 
closed and locked. Before adjourning the board shall, with the 
seal provided therefor, so seal the operating lever of the machine 
that the voting and counting mechanism wiU be prevented from 
operation. If absentee voters' ballots have been voted, such bal- 
lots shall then be canvassed and tallied, the vote thereon for each 
candidate announced and added to the vote as recorded on the 
statement of votes cast by machine and a final proclamation made 
as to the total vote received by each candidate. Absentee voters' 
ballots and irregular ballots, inclosed in properly sealed packages 
respectively, and properly indorsed shall be filed with the original 
statement of canvass. The inspector filing the returns shall deliver 
to the said board or officer from which or whom they were received 
the keys of the voting machine, inclosed in a sealed envelope hav- 
ing indorsed' thereon a certificate of the inspectors stating the 
number of the machine, the election district, ward or assembly 
district where it has been used, the number on the seal and the 
number on the protective counter, if any. 

Derived from §§ 413, 415, '536 of former Election Law (L. 1909, ch. 22), 
i 536 having been added to that law by L. 1920, ch. 875. 

CanvasB where machine was defective. — The act of voting by the use of a 
voting machine consists in making the mechanical adjustments required of 
the voter, and not in the mechanical results which should be indicated on 
the counters thereby. So where, due* to the defective adjustment of voting 
machines, the votes of the electors are not properly registered, in an action 
to determine the title to the office, evidence is admissible to determine the 
true result. If the defect caused a failure to record all votes- cast the number 
shown by the counters S'houM be the starting point of the inquiry. People 

17 
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V. Wintennute, (1909) 194 N. Y. 99, 86 N. E. 818, reversing 127 App. Div. 
933, 111 N. Y. S. 1135, and' overruling People v. Wintennute, (1907) 122 App. 
Div. 349, im N. Y. Si 1076. 

Mandamus to compel inspectors to make a correct return where a mistake 
was made by them in reading the vote as shown on the voting machine, was 
ordered in Matter of Smith v. Wenzel, (1915) 216 N. Y. 421, affirming 171 
App. Div. 123. 

§ 263. Statements of canvass. In each election district 
where voting machines are used^ statements of canvass shall be 
printed to conform with the type of voting machine used, of a 
form approved by the. secretary of state. The designating num- 
ber and letter on the counter for each candidate shall be printed 
next to the candidate's name on the statements of canvass. The 
form of such statement, for a general election, also shall provide 
for the entry of the num/ber of votes for each candidate, or upon 
each question, cast by absentee voters' ballots and the total num- 
ber of votes, by such ballots and by machine, for each candidate 
and upon each question. Two such statements shall be used, in 
each such election district, and, at a general election at whidi 
city or town offices are to be filled, an additional statement if the 
hoard of elections shall so require. No tally sheets shall be pro- 
vided or used in any such district, except for votes on albsentee 
voters' ballots at a general election, and the secretary of state shall 
devise a form of tally sheet to be used for that purpose, with pro- 
vision for making the tallies as to all offices, or all questions, on 
one sheet, so far as practicable, and without individual spaces for 
individual tally marks. 

Derived from § 405 of former Election Law (L. 1909, cli. 22). 

§ 264. Preservation of ballots and of record of the machine. 

The voting machine shall remain locked against voting for the 
period of thirty days and as much longer as may be necessary or 
advisable because of any existing or threatened contest over the 
result of the election, except as provided by section two hundred 
and sixty-six and except that it may be opened and all the data 
and figures therein examined upon the order of any court or judge 
of competent jurisdiction or may be opened by direction of a com- 
mittee of the senate or assembly to investigate and report upon 
contested elections of members of the legislature voted for by the 
use of such machine and such data and such figures examined by 
such committee in the presence of the officer having the custody 
of such machine. Irregular ballots shall be preserved for six 
months after such election and the packages thereof may be 
opened and the contents examined only upon order of a court or 
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judge of competent jurisdiction, or by direction of such committee 

of the senate and assembly if the ballots relate to the election 

under investigation by such committee, and at the expiration of 

such time, such ballots may be disposed of in the discretion of 

the officer or board having charge of them. 

Derived from § 414 of former Election Law (L. 1^09, ch. 22), but pro- 
vision for examination of machine by defeated candidate transferred to 
article on judicial procedure. 

§ 265. Custody of voting machines and keys. The in- 
spectors shall inclose the keys of the machine in an envelope, 
supplied with the keys, on which shall be written the number of 
the machine and the district and ward where it has been used, 
securely seal the envelcpe, indorse it and return it io the officer 
from whom the keys were received. The number on the seal and 
the number registered on the protective counter, if so provided, 
shall be written on the envelope containing the keys. The local 
authorities adopting the machines shall have the custody thereof 
when not in use at an election, and shall preserve and keep them 
in repair. All keys for voting machines shall be kept securely 
locked by the officials having them in charge. A public officer 
who, by any provision of law, is entitled to the custody of a 
machine for any period of time, shall be entitled to the keys there- 
for while such machine is in his charge. It shall be unlawful 
for any unauthorized person to have in his possession any key 
or keys of any voting machine; and all election officers, or per- 
sons entrusted with such keys for election purposes, or in the 
preparation of the machine therefor, shall not retain them longer 
than necessary to use them for such legal purpose. All machines 
shall be boxed and collected as soon after the close cf the election 
as possible, and the machines, and the boxes for the machines, 
shall at all times be stored in a suitable place. 

Derived from § 415 of former Election Law (L. 1900, ch. 22). 

§ 266. Provision for re-canvass of vote, \7heiiever it shall 
appear that there is a discrepancy in the returns of any electiou 
district, the county board of canvassers shall summon the 
inspectors of election thereof, and said inspectors, in the present? 
of said board of canvassers, or a bi-partisan committee thereof, 
shall make a record of the number on the seal and the number on 
the protective counter, if one is provided, open the counter com- 
partment of sruch machine, and, without unlocking such machino 
against votinp, shall re-canvass the vote cast thereon. "Roforo 
maWnrr ?uch re^anvass the county board of canvassers shall give 
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notice in writing to the voting machine custodian and to the 
county chainnan of each party or independent body which shall 
have nominated candidates for the election of the time and place 
where such re-canvass is to be made; and each of such parties 
or nominating bodies may send two representatives to be present 
at suoh re<»uivass. If, upon such re-canvass^ it shall be found 
that the original canvass of the returns has been correctly made 
from the machine, and that the discrepancy still remains unac- 
counted for, the county board of canvassers, or such committee 
thereof, with the assistance of the custodian of the machine, in 
the presence of the inspectors of election and the authorized rep- 
reeentatives of the several parties or nominating bodies, sh^ 
unlock the voting and counting mechanism of the machine and 
shall proceed to thoroughly examine and test the machine to deter- 
mine and reveal the true cause or causes, if any, of the discrep- 
ancy in the returns from such machine. Before testing the 
counters, they shall be reset at zero (000) after which each 
counter shall be operated at least one hundred times. After the 
completion of such examination and test, the custodian shall then 
and there prepare a statement in writing, giving in detail the 
result thereof, and such statement shall be witnessed by the per- 
sons present and shall be filed with the secretary of the county 
board of canvassers. However, nothing contained in this section 
shall authorize any change in the returns filed by inspectors of 
election in any election district nor authorize any board of can- 
vassers in anywise to consider or act upon any re-canvass of votes 
made pursuant thereto. 

Derived from § 416 of former Election Law (L. 1909, ch. 22). 

Authority of canvassers to open voting machines to correct discrepancy. — 
"Discrepancy" is not used in this section in a narrow sense but in such a 
sense as to justify as much relief in cases of errors in voting machine dis- 
tricts as has been afforded' in the past in districts where there has been 
voting by ballot. Accordingly, a county board of canvassers cannot be 
restrained by injunction from opening voting machines for the purpose of 
correcting a discrepancy and may even in a proper case unlock the voting and 
counting mechanism of the machine and test the same. Smith v. Board of 
Canvassers, (1915) 92 Misc. 607, 156 X. Y. S. 837. 

Mandamus to compel correction of return. — Where inspectors have incor- 
rectly read the result as shown by the machine, and this does not appear 
because of a failure to certify the total vote, mandamus will issue to compel 
a correction of the returns. Smith v. Wenzel, (1915) 216 N. Y. 421, 110 
N. E. 768, affirming (1916) 171 App. Div. 123, 157 N. Y. S. 85. 

§ 267. Application of otiier articles and penal law. The 

provisions of the other articles of this chapter apply as far aa 
practicable to voting machines, except as herein provided. The 
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provisions of law relating to misconduct at elections also shall 
apply to elections with voting machines. 

Derived from § 417 of former Election Law (L. lOM", eh. 22). 

Ordering examination of machines.— Section 417 of former Election Law 
was held not broad enough to warrant an order for an examination of voting 
machines, analogous to an order under section 3*74, supra. In re Thomas, 
(1^16) 216 N. Y. 42&, 110 N. E. 762. 

§ 268. Definitions. 1. The list of candidates used or to be 
used on the front of the voting machine shall be deemed official 
ballots under this chapter for an election district in which a 
voting machine is used pursuant to law. 

2. The word "ballot^' as used in this article, (except when 
reference is made to irr^ular ballots) means that portion of 
the cardboard or paper or other material within the ballot frames 
containing the name of the candidate and the emblem of the 
party organization by which he wajs nominated, or a statement of 
a proposed constitutional amendment, or other question or propo- 
sition with the word " Yes " for voting for any question «r the 
word "No^^ for voting against any question. 

3. The term ^'question'' means any constitutional amendment^ 
proposition, or other question submitted to the voters at any 
election. 

4. The term "ballot label'' means the printed strips of card- 
board containing the names of the candidates nominated, and the 
questions submitted. 

5. The term "irregular ballot'' means a vote cast, by or on a 
special device, for a person whose name does not appear on the 
ballot labels. 

6. The term "protective counter" means a separate counter 
built into the voting machine which cannot be reset, which records 
the total number of movements of the operating lever. 

Derived from § 420 of former Election Law (L. ljW)9, ch. 22) . 

Abbreviating propositions. — The definition here given of "ballot" shows 
that a proposition submitted may be abbreviated, and need not follow the 
language of the election notice. Op. Atty.^en. (1906) 633. 

The use on a voting machine of the words "yes" and "no" instead of 
" for " and " against," as formerly required with reference to a question sub- 
mitted, did not invalidate the votes' cast. People v. Board of Canvassers, 
(1905) 105 App. Div. 197, 94 N. Y. S. 996, affirmed without opinion (1905) 
1«3 N. Y. 538, T6 N". E. 1116. 

§ 269. Saving clause. Nothing herein shall be deenoied to pro- 
hibit the adoption or nse of any voting machine at any election 
within any town^ city or village that has adopted the same prior 
to the tenth day of December^ nineteen hundred and thirteen, 



Digitized by 



Google 



262 ELECTION LAW 



S 270 Canvass of Results L. 1922, ch. 588 

if the mecliaiikm is or may be made adjustable to conform to 
the grouping of candidates under the title of the officey but the 
method of conducting an election therewith shall be in the man- 
ner prescribed by this chapter. 
Derived from § 421 of former Election Law (L. 1009, cli. 22). 



AUTICLE 10. 
Canvass of Results. 

Section 270. Canvass of primary returns by board of elections; 
notices to delegates; certificates. 

271. Canvass of primary returns by secretary of state; 

convention rolls. 

272. County boards of canvassers; board of canvassers of 

the city of "New York and the counties therein. 

273. Canvass of election district returns of general and 

special elections. 

274. Statements of canvass by canvassing boards. 

276. Determinations by county and city canvassing 
boards. 

276. Transmission of statements of canvassing boards to 

secretary of state. 

277. Canvass of statements of general and special elec- 

tions by state board of canvassers. 

278. Proceedings by boards of canvassers to carry into 

eflFect a court order. 

279. Eecord in office of secretary of state of county 

officers elected. 

§ 270. Canvass of primary returns by board of elections; 
notices to delegates; certificates. 1. The board of elections 
shall canvass the returns of primary elections filed with it. It 
shall canvass first the votes of the delegates and alternates to state 
and judicial district conventions and complete such canvass at 
the earliest time possible. It shall complete the canvass otherwise 
within one hundred and twenty hours from midnight of the day 
upon which the primary election is held. Upon the completion 
of the canvass the board shall make and file in its office tabulated 
statements signed by the members of such board or a majority 
thereof of the number of votes cast for all the candidates for 
nomination to each public office or for election to each party poei-' 
tion, and the number of votes east for each such candidate. The 
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candidate receiving the highest number of votes for nomination 
for a public office or for election to a party position voted for 
wholly within the political unit for which such board is acting, 
shall be the nominee of his party for such office or elected to such 
party position and the board, if requested by a candidate elected 
to a party position, shall furnish to him a certificate of election. 

2. The board forthwith upon the completion of the canvass 
for delegates and alternates to a state or judicial district conven- 
tion, shall transmit to the secretary of state a certificate stating 
the name and residence of each delegate and alternate elected; 
except that, in respect of a judicial district convention in the 
first judicial district, the board of elections, instead of transmit- 
ting such certificate, shall make up the roll of the convention and 
transmit it to the chairman or secretary of the committee which, 
by party rules, is empowered to fix the time and place of the con- 
vention. The board of elections shall send by mail to each dele- 
gate and alternate elected a notice of his election. 

3. The board forthwith, upon the completion of the canvass, 
shall file in the office of the secretary of state a certified copy of 
its tabulated statements as to the votes cast as to each nomination 
or party position voted for in a district greater than the political 
unit for which the board is acting. 

Derived from § 89 of former Election Law (L. 1909, ch. 22), as added by 
L. 1911, ch. 891, and subsequently amended. Provision for notice to dele- 
gates new. * 

Conclusiveness of returns. — Under the former statute it was held that the 
duties imposed were purely ministerial. Matter of Hines, (1910) 141 App. 
Div. 569, 126 K Y. S. 3f86. To the same effect is People v. Hunt, (1902) 
75 App. Div. »3, 77 N. Y. S. 973; Matter of Rush, (1903) 42 Misc. 70, 85 
N. Y. S. 581. 

Conclusiveness of certificate.^ — ^A party committee must accept as conclusive 
a certificate of election to membership and cannot for itself determine that 
the holder of the certificate was declared elected by fraudulent means. People 
V. Republican County Committee, (1908) 124 App. Div. 427, 108 N. Y. S. 1051, 
affirmed (1908) 192' N. Y. 568 mem. 

§ 271. Canvass of primary returns by secretary of state; 
convention rolls. The secretary of state upon receipt by him 
from board's of elections of the tabulated statements of votes at a 
primary election required to be filed with him shall proceed 
forthwith to canvass such statements. Upon the completion of 
the canvass he shall make, certify and file in his office tabulated 
statements of the number of votes cast for all the candidates for 
nomination to each public office or for election to each party posi- 
tion, and the number of votes cast for each such candidate. The 
candidate receiving the highest number of votes shall be the nomi- 
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nee of his party for such office or shall be elected to party position, 
as the case may be, and the secretary of state, if requested by m 
candidate elected to a party position upon the returns canyassed 
by the secretary of state, shall furnish to him a certificate of elec- 
tion. From the certificates of boards of elections as to the dele- 
gates and alternates elected to a state or judicial district con- 
v^ition of any party, other than a judicial district convention in 
the first judicial district, the secretary of state forthwith shall 
make up the roll of each such convention in duplicate and trans- 
mit it, if for a state convention, to the chairman and secretary of 
the state committee of the party, and if for a judicial district 
convention, to the chairman and secretary of the committee which, 
by party rules, is empowered to fix the time and place of the 
convention. 

Derived from § 89 of former Election Law (L. 1900, ch. 22), as added by 
L. 1911, ch. 891, and subsequently amended. 

§ 272. County boards of canvassers;* board of canvassers 
of the city of New York and the counties therein. Outside of 

the city of New York, the board of supervisors of each county 
shall be the county board of canvassers of such county. Such 
board also shall be the city board of canvassers of any city or 
cities within the county for a city election held with the general 
election, except as otherwise provided in local acts enacted after 
the eighth day of June, nineteen hundred and ten, and except 
also that the council of the city of Buffalo shall be the city board 
of canvassers of such city. The board of elections of the city of 
New York shall be the county board of canva&ers of each of the 
counties in such city and the city board of canvassers of such city. 
The term '^ canvassing board '* as used in this article, shall mean 
the county board of canvassers, including the board of elections 
of the city of New York sitting as such a county board and as a 
city board of canvassers. In the city of New York, the secretary 
of the board of elections, or, if he be absent or unable to act, a 
member or chief clerk designated by the board, and elsewhere 
the president of the board of elections, or, if he J)e absent or un- 
able to act, the secretary of such board, or, in a county having a 
single commissioner of elections, such commissioner, or, in a 
county in which the county clerk is the board of elections, sudi 
clerk or a deputy clerk designated by him, shall be the secretary 
of the canvassing board. Each canvassing board shall meet on 
the Tuesday next after each election of public officers, held within 
its jurisdiction, except an election of town, city, village or school 
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district officers held at a time other than that of a general elec- 
tion, or before that day and not earlier than the Thursday follow- 
ing the election, if the secretary shall issue a call therefor. The 
canvassing board shall meet at the place where it usually mteeta 
in other capacities, but in the city of New York its duties may 
be performed in any or all of the oflBces of the board of elections. 
The canvaJssing board shall organize by selecting one of its mem- 
bers as chairman. The secretary shall administer the constitu- 
tional oath of office to the chairman, who shall then administer 
such oath to the secretary and each member of the board. A ma- 
jority of the members of the board shall constitute a quorum, but 
i| a majority shall not attend on the day fixed for the meeting, 
the members present shall elect the chairman and adjourn to a 
stated hour of the next day. 

Derived from § 490 of former Election Law (L. 1909, ch. 22), but changed 
in the foHowing respects: Board of elections in New York city is given 
authority formerly given aldermen as to canvass of returns, and mandamus 
provision is transferred to article on judicial procedure. 

Organization of board in new county. — Where a new county is created by 
a statute which providiea that the supervisors from the towns composing the 
n«w county shall constitute the board of supervisors of the new county, such 
siapervisors constitute the county board of canvassers for the first election 
held in the new county, and may select a secretary, there being no county 
clerk, and may meet at some convenient public place within the new coimty, 
•there being no coimty clerk's office. Matter of Noble, (1808) 34 App. Div. 
55, 54 N. Y. S. 42. 

Proceedins9 by wrong body. — ^An individual voter and taxpayer has no 
standing in court to compel a recanvass of returns because it was not made 
by the proper authority, where it is not alleged that the canvass made was 
unfair or inaccurate, as the matter is not " one of sufficient public right or 
interest to confer upon an individual voter without statutory authority the 
power to set again in motion the machinery of the executed law." Matter 
of Scofield, (1/905) 102 App. Div. 358, 92 N. Y. S. 672. 

Time of meeting. — The provision as to the time of the meeting of the board 
of canvassers is intended to insure a speedy canvass of the returns. People 
V. Way, (1904) 179 N. Y. 174, 71 N. E. 756. This provision was merely 
stated in People- v. Board of Canvassers, (li905) 105 App. Div. 19-7, 94 
N. Y. S. 906, affirmed (1005) 183 N. Y. 538, 76 N. E. 1116. 

Canvau of votes for city officers. — For authorities under former statutes 
see Op. Atty.-Gen. {IW!) 314; Op. Atty.-Oen. {V»m 517. 

Canvass of votes for alderman. — For a case decided under a former statute 
siie People v. Femes, (1903') 79 App. Div. 618, 80 N. Y. S. 385, affirmed 
( 1903) 175 N. Y. 114, 67 N. E. 216. 

§ 273. Canvass of election district returns of general and 
special elections. The board of elections with which they were 
filed flhall produce or deliver to the canvassing board all the 
returns, with tally sheets, if any, annexed, containing the state- 
ment of canvass received from! inspectors of election for election 
districts within the county, or each county, for which such can- 
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vassing board is constituted. If a return for any such election 
district cannot be so produced or delivered, the canvassing board 
shall require the other return, filed with a county, city or town 
clerk, to be produced. The canvassing board shall then proceed 
to canvass the vote cast within the county, or, in the city of New 
York, within each county in the city; provided, however, that 
a county board of canvassers shall not canvass the votes for town 
oifices or upon town questions or appropriations except in a 
county where, by the provisions of the town law or other statute, 
such board is required to canvass the same. The canvass of 
votes for the office of United States senator to fill a vacancy shall 
be completed within ten days after the election. If, during the 
canvass, there shall clearly appear, in the return for any district 
filed with the board of elections, to be any omission or clerical 
mistake, the canvassing board may cause to be produced and may 
examine the return filed with the county, city or town clerk, to 
ascertain the action of the election officers, or, where any such 
omission or mistake clearly appears in any return, or two returns 
for the same district examined by the board are inconsistent, the 
canvassing board may summon the election officers before the 
board, and such officers shall meet forthwith and make any neces- 
sary correction, in order that their canvass may be correctly 
stated, but they shall not alter any decision theretofore made by 
them. The canvassing board may adjourn from day to day, not 
exceeding three days in all, for the purpose of receiving corrected 
statements. 

Derived from §§ 431, 432 of former Election Law (L. 1909, ch. 22). 

Duties of board generally. — The determination of the votes cast, subject 
to a review by the -Supreme Court, is devolved upon the board of canvassers, 
who are thereupon required to transmit their canvass to the board of elections. 
People v. Fornes, (1903) 79 App. Div. 618, 80 N. Y. S. 385, affirmed (1903) 
175 N. Y. 114, 67 N. E. 216. 

Nature of duties. — Ounty boards of canvassers act in a purely ministerial 
capacity. People v. Rice, (1891) 129 N". Y. 461i, 29 N. E. 358. "As long 
ago as the ease of People v. Cook, (1853) 8 N". Y. 67, in this court," said 
the court, " it was said by Judge Willard that * the legislature has not clothed 
either the state officers, or the subordinate boards of inspection, with power 
to hear and determine, by the means of evidence aliunde the return, the 
intention of the voters. The strictness with which these boards should be 
held to the record before them is dictated by sound jwlicy and enlightened 
wisdom.' And again, speaking with reference to the acts of boards of county 
canvassers, the same judge said that, * with a regular return from the district 
inspectors, which is fair on its face, they have no right to go behind it . . . 
they must act upon it as a regular return and leave the parties aggrieved to 
their remedy through the courts of justice.' The law, in the respects we are 
considering, was the same then as it is to-day." See also Felt's Case, (1871) 
11 Abb. Pr. (N. S.) 203; People v. Board of Town Canvassers, (1892) 19 
N. Y. S. 206, 44 N. Y. St. Rep. 738; Kortz v. Board of Canvassers, (1882) 12 
Abb. N. Gas. 84, affirmed 30 Hun 217. 
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Revisory powers, — The board of canvassers is under no duty to determine 
the legality of the election or of the ballots, or to determine whether ques- 
tions were submitted in proper form. People v. Board of Canvassers, (1006) 
105 App. I>iv. 197, 94 N. Y. S. 996, affirmed (1905) 183> N. Y. 538, 7« 
K. E. 1116. It cannot go behind the returns which are regular and proper 
on their face. People v. Rice, (1891) 129- N. Y. 461, 29 N. E. 358; People 
V. Cook, (1853J) S N. Y. 67, 59 Am. Dec. 451; Felt's Case, (1871) 11 Abb. 
Pr. N. S. 903; People v. Board of Town Canvassers, (1892) 1® N. Y. S. 206, 
44 N. Y. St. Rep. 738; People v. Board of Canvassers, (1890) 12 N. Y. S. 173, 
34 N. Y. St. Rep. 8, affirmed (1891) 59 Hun 616, 14 N. Y. S. 948, 35 N. Y. St. 
Rep. 1000; In re Board of Canvassers, (1890) 12 X. Y. S. 174, 34* N. Y. St. 
Rep. 127, affirmed 59 Hun 620, 14 N. Y. S. 944, 3i6 N. Y. St. Rep. 1019, 
affirmed (1891) 126i N. Y. 392, 27 N. E. 702, 37 N. Y. -St. Rep. 778; People 
V. -Board of Canvassers, (1882) 64 How. Pr. 334; People v. Board of Can- 
vassers, (1887) 46i Hun 300, 12 N. Y. St. Rep. 381; Kortz v. Board of Can- 
vassers, (1882) 12 AUb. N. Cas. 84. 

Basis of canvass. — It is the duty of county canvassers^ to use as the basis 
of its action the papers required by law to be filed with them for that purpose 
by local election officers. People v. Rice, (1891) 129 N. Y. 4611, 29 N. E. 
358; People v. Board of Canvassers, (1903) 79 App. Div. 514, 80 N. Y. S. 25; 
In re Board of Canvassers, (1890) 12rN. Y. S. 174, .34 N. Y. St. Rep. 127, 
affirmed 59 Hun 620, 14 N. Y. S. 944, 36 N. Y. St. Rep. 1019, affirmed (1891) 
126 N. Y. 392, 27 N. E. 792, 37 N. Y. St. Rep. 778; People v. Board- of Can- 
vassers, (1800) 12 N. Y. S. 173, 34 N. Y. St. R^p. 8, affirmed 59 Hun 616, 14 
K. Y. S. 948, 35 N. Y. St. Rep. lOOO. See also In re Stewart, (1B98) 155 N. Y. 
545, 50 N. E: 51, affirming 24 App. Div. 201, 48^ N. Y. S. 957. Formerly 
inspectors were required to make a written return to which should be attached 
sample ballots with entries on their faces showing the number of each kind 
cast, and it was held that the written return was controlling and was the 
statement on which the county board of canvassers should act. People v. 
Board of Canvassers, (1891) 126 N. Y. 392, 27 N. E. 792, affirming 59 Hun 
620, 14 N". Y. S. 944, 36 Nl Y. St. Rep. 1019, affirming 12 N. Y. S. 174, 34 
IJ. Y. St. Rep. 127. 

Irregular return. — The board cannot consider returns other than one of 
those made at the close of the election for the purpose of filing as required 
by law. Matter of Hearst, (1905) 110 App. IWv. 346, 96 N. Y. S. 341, 
reversed on other grounds. ( 1905 ) 1*83 N. Y. 274. 

Delay in filing returns. — An earlier statute was held; to indicate an intent 
that the delay in filing should not invalidate returns. People v. Board of 
Canvassers., (1905) 105 App. Div. 197, 94 N. Y. S. 996f, affirmed (1905) 183 
N. Y. 638; 76 N. E. 11(16. 

Determination of constitutionality of statute. — The board of canvassers has 
no right to pass on the constitutionality of a statute relating to elections, 
and cannot reject votes cast in pursuance of a statute which has not been 
held unconstitutional by an appellate court. Matter of Woods, (1893) 5 
liiisc. 575, 26 N^. Y. S. 169. 

Identity of persons voted for. — The board cannot determine whether votes 
cast by writing the name of a person in the blank column, in various ways 
and with diflferent spelling, were intended for the same person. People v. 
Board of Canvassers, (1902) 75 App. Div. 110, 77 N. Y. S. 620. 

Power to summon inspectors. — If returns are objected to on the canvass 
the board has power to summon the inspectors to correct any errors therein. 
People V. Board of Canvassers, (1905) 105 App. Div. 197, 94 N. Y. S. 996, 
affirmed (1905) 183 N. Y. 538, 76 N. E. 1116. 

Duty to summon inspectors. — Where a return is defective in tbat it does 
not show that any person received any votes whatever, and no report is made 
as to a 'ballot objected to as marked for identification, mandamus lies to 
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compel the canTassers to summon the inspectors to correct the return. People 
V. Syracuse, (1«»5) 88 Hun .203, 34 N. Y. S. 061. 

Nature of errors subject to correction. — The omission or clerical error 
referred to by this section is one appearing on the face of the statement and 
interfering with the estimate by the board of canvassers, (1S90) 12 N. Y. S. 
174, 34 N. Y. St. Rep. 127, affirmed 6» Hun 620, 14 N. Y. S. W4, 36 N. Y. St. 
Rep. 1019, affirmed (1891) 126 N. Y. 392, 27 N. E. 792, 37 N. Y. St. Rep. 778; 
People V. Board of Supervisors, (1878) 58 How. Pr. 141; People v. Board of 
Canvassera, (1892) 19 N. Y. S. 206, 44 N. Y. St. Rep. 738. 

Erroneous and incomplete canvass. — Where an application for an investiga- 
tion under the provisions of this section alleges that the canvass in one of 
the election districts was, not participated in by one of the members of the 
board of inspectors, this is not an incomplete canvass, where votes have not 
been counted at all, but is, at most, an erroneous canvass. However, where 
the moving papers fail to show that, even if the irregularity be treated as 
an incomplete canvass so far as the election district is concerned, the result 
of the election will be aflfected thereby, the court in its discretion may- 
decline to interfere to correct the irregularities. People v. Strang, (1910) 
137 App. Div. 848, 122 N. Y. S. 617. 

Variance between returns and tally sheet. — There is a clerical mistake, 
within the meaning of this section, where the returnsi differ from the tally 
sheets, and the canvassers may be compelled to summon the inspectors to 
correct the error. In re Stewart, (1898) 155 N. Y. 545, 50 N. E. 51, affirming 
2A App. Div. 201, 48 N. Y. S. 957. 

Variance as to candidate's name. — Under the former system whereby sample 
ballots were required to be annexed to the returns and to show on their faces 
how many of each kind were voted, it was held that where there was a 
variation in the name of the candidate as written on the ballot and as given 
in the return, an error existed and the board of canvassers could be com- 
pelled to summon the inspectors to correct the same. People v. Board of 
County Canvassers, (1891) 129 N. Y. 4^9, 29 N. E. 361. 

Recount of ballots. — The board is not authorized to send the returns back 
for a recount of the ballots by the inspector. People v. Board of Canvassers, 
(1J891) 126 N. Y. 392, 27 N. E. 792, 37 N. Y. St. Rep. 778, affirming 59 Him 
620, 14 N. Y. S. 944, 36 N. Y. St. Rep. 1019, affirming 12 N. Y. S. 174, 34 N. Y. 
St. Rep. 127; People v. Bevermann, (1894) 83 Hun 181, 31 N. Y. S. 593. 

Determination of number of votes cast by party for fusion candidate. — 
Under former statutes it was held that the board of canvassers was not 
required to make returns show separately the number of votes cast by each, 
of two parties- which had nominated the same candidate, so as to determine 
the right of such parties to nominate by convention. People v. Board of 
Canvassers^ (1903) 79 App. Div. 514-, 80 N. Y. S. 26. 

§ 274. Statements of canvass by canvassing boards. Upon 
the completion of the canvass the canvassing board shall make 
statements thereof showing separately the result as to each office 
or question. Each such statement shall set forth, in words writ- 
ten out at length, all votes cast for all the candidates for each 
office; the name of each candidate; the number of votes so cast 
for each, and, in the case of a candidate for governor or member 
of assembly who was nominated by two or more parties or inde- 
pendent bodies, the number separately stated of votes cast for 
him as the candidate of each party or independent body by which 
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he was Bominated; and all YOtes so cast upon any proposed oon- 
stitutional amendment or other proposition or question, and all 
the votes so cast in favor of and against the same respectively. 
In the city of New York^ the board shall make no statement of 
the votes cast within a county therein for any candidate for the 
office of member of assembly, state senator or representative in 
congress voted for also in a county outside of such city. 

Such statements shall be certified as correct over the signatures 
of the members of the board, or a majority of them, and such 
statements, together with any tabulation sheets showing the vote 
by election districts from which such statements were made, shall 
be filed in the office of the board of elections. To facilitate its 
work, the board of elections may cause copies of such tabulation 
aheets to be printed in pamphlet form. Statements of the can- 
vass as made by inspectors and used by the canvassing board 
shall be returned to the officer or board from whom or which 
they were received. The secretary of the canvassing board shall 
file a report of the canvass with the board of supervisors, except 
in the city of New York. 

BeriTed from § 43>7 of former Election Law (L. 1909, cIl 22). 

Attestation of returns. — Formerly the statements of canvass were required 
to be attested by the county clerk, as secretary of the board, and it was held 
that he possessed no supervisory powers and if he refused to attest the state- 
ments the board might appoint a secretary pro tem. to attest the same imder 
its directions. People v. Bice, (1891') 129 N. Y. 449, 29 N. E. 365, U L. R. A. 
643. 

Statements as to election frauds. — The statement of canvass cannot law- 
fully contain anything but a statement of the votes cast, and it is irregular 
to insert statements as to frauds alleged to have been committed at the polls. 
People V. Bice, (1891) 129 N. Y. 461, 29 N. E. 358. 

Separate statement of party votfe. — Previous to 1913 there was no pro* 
vision directing the board to state separately the nmnber of votes cast for a 
candidate by different parties or independent bodies, and it was held that 
the court had no power to compel such separate statement. People v. Board 
of Canvassers, (1903.) 79 App. Div. 514, 80 N. Y. S. 25. 

§ 275. Determinations by county and city canvassiiig 
boards. Upon the completion of the statements required by 
the preceding section the canvassing board shall determine what 
person has by the greatest number of votes been elected to each 
oflBce of member of assembly within the county, and each person 
elected by the greatest number of votes to each county office, and 
each person elected by the greatest number of votes to each city 
office of a city of which it is the city board of canvassers. The 
board of elections of the county of Hamilton shall transmit forth- 
with to the board of elections of the county of Fulton a certified 
oopy of the statement filed in its office as to the votes cast in 
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Hamilton oG^unty for candidates for the office of member of 
assembly of the assembly district composed of Fulton and Ham- 
ilton counties ; and the board of elections of Fulton county shall 
deliver the same forthwith to the Fulton county board of can- 
vassers, who shall from such certified copy, and from its own 
statement as to the votes cast for ihe candidates for such office 
in Fulton county, determine what person was elected by the 
greatest number of votes to such office. The canvassing board 
also shall determine whether any proposition or question sub- 
mitted only to the voters of the county, or only to the voters of 
a city of which it is the city board of canvassers, as the case mav 
be, has by the greatest number of votes been adopted or rejected 

All such determinations shall be in writing and sigded by the 
members of the canvassing board or a majority of them and filed 
and recorded in the office of the board of elections. Except in 
the city of New York, the board of elections shall cause a copy 
of such determinations, and of the statements filed in its office 
upon which such determinations were based, to be published once 
in each of the newspapers designated to publish election notices 
and the official canvass. The statement of canvass to be pub- 
lished, however, shall not give the vote by election districts but 
shall contain only the total vote for a person, or the total vote 
for and the total vote against a proposition or question, cast 
within the county, or within the portion thereof, if any, in which 
an office is filled or proposition or question is decided by the 
voters if the canvass of the vote thereon devolves upon the county 
board of canvassers. 

The board of elections shall prepare and forthwith transmit 
to each person determined by the canvassing board to have been 
elected a certified statement that such canvassing board declared 
him elected, naming the office. 

Derived from § 43® of former Election Law (L. 1900, ch. 22). 

Decisions under former statutes — Power to determme intent of voters, — 
The board of canvassers have no power to declare that votes cast by writing 
in different, though similar, names were intended for the same person. People 
V. Board of Cteinvassers, (1^2) 75 App. Div. 110, 77 K Y. S. 620. The 
same rule has been applied where the first and last names were the same, 
but the middle initial different. Kortz v. Board of Canvassers, (1882) 12 
Abb. N. C. 84, affirmed 30 Hun 217. 

City officers. — The county board should decide upon the election of city 
officers elected at a general election. Op. Atty.-Gen. (1897) ^17. 

Statement as to number of votes cast. — It is proper that the statements 
prepared by the hoard of canvassers should show by election districts the 
number of votes cast. Op. Atty.-Gen. (1912) 425. 

Puhlicaiion of result. — " The county clerk should publish only such deter- 
minations and statements made by the county boards of canvassers as relate 
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to county officers, members of assembly and county propositions." Op. Atty.- 
Gen. (1912) 425. 

The county clerks of the several counties within the city of New York are 
required by this- section to publish the final result of the election canvass. 
Standard Pub. Co. v. New York, (1906) 111 App. Div. 260, 97 N. Y. S. 740. 

Tie vote— ^ proof of voter's intention. — Where the officers* at a town election 
have declared that there has been a tie vote for the office of supervisor, it is 
proper, in a quo warranto proceeding for the purpose of ousting a supervisor 
subsequently appointed to the office, to prove that a vote in which only the 
initials of the Christian names of a candidate were used was intended for 
him and that such vote would have elected him. People v. iSeaman, (1848) 
5 Den. 400. 

Puhlication of result, — The official canvass is the tabulated statement by 
election districts of all the votes of a county as prepared- by the board of 
county canvassers, and should be published in the official newspapers desig- 
nated pursuant to section 22 of the County Law in addition to the deter- 
minations and statements mentioned in section 438 of the former Election 
Law. Op. Atty.-Gen. (1917) 10 St. Dept. Rep. 506. 

§ 276. Transmission of statements of canvassing boards 
to secretary of state. The board of elections shall transmit by 
mail to the secretary of state and state comptroller each a certi- 
fied copy of the statement of the canvassing board relating to 
the offices of electors of president and vice-president of the United 
States, United States senator, representatives in congress and 
state offices, except member of assembly, and as to the votes cast 
on any proposed constitutional amendment or other question sub- 
mitted to all the voters of the state, within five days after the 
filing of such statements in the office of the board, and shall so 
transmit certified copies of any statement relating to the office 
of United States senator, when the election is to fill a vacancy, 
immediately after such filing. The comptroller, forthwith upon 
the receipt thereof, shall deliver such copy to the secretary of 
state. If any certified copy shall not be received by the secre- 
tary of state on or before the last day of November next follow- 
ing a general election, or within twenty days after a special elec- 
tion, he shall dispatch a special messenger to obtain such certi- 
fied copy, and the board of elections, immediately upon demand 
of such messenger at its office, shall make and deliver a certified 
copy to such messenger who shall deliver it forthwith to the 
secretary of state. 

The board of elections shall transmit to the secretary of state 
within twenty days after a general election, and within ten days 
after a special election, a list of the names and residences of all 
persons determined by the canvassing board to be elected mem- 
ber of assembly or to any county office, and on or before the fif- 
teenth day of December following an election of governor, a 
certified tabulated statement, by election districts, of the official 
canvass of the votes cast for candidates for governor, to include, 
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in the case of a candidate who was nominated by two or more 
parties or independent bodies, a separate statement of the num- 
ber of votes cast for him as the candidate of each party or inde- 
pendent body by which he was nominated. 

Derived from § 4a& of former Election Law (L. 1909, eh. 22). 

Conclusiyeness of board's deosion. — Construing earlier statutes it was held 
in People v. Fomes, (1903) 79 App. Div. ftlS, 80 N. Y. S. 385, affirmed (1903) 
175 N. Y. 114, that they furnished a complete scheme for the final deter- 
mination, subject to judicial review, of an election for aldermen of the cit^' 
of New York, so that though under the city charter the board of aldermen 
were made the *' judge of the election returns and qualifications of its mem* 
hers," it did not have power to go behind the official canvass. This construc- 
tion of the Election Law and the city charter, however, was declared by the 
Court of Appeals ([1903] 175 N. Y. 114, 67 N. E. 216) to be wholly inad- 
missible, though the decision of the Appellate Division was affirmed on tlftci 
ground that the record presented nothing for review by the Court of Appeals 

§ 277. Canvass of statements of general and special elec< 
tions by state board of canvassers. 1. The secretajy of state, 
attorney-general, comptroller, state engineer and surveyor, anJ' 
treasurer, to be known as the state board of canvassers, shall can- 
vass the certified copies of the statements of the county board* 
of canvassers of each county. They shall canvass first the state* 
ments, if any, for the oflSce of United States senator to fill a 
vacancy. Three members of the board shall constitute a quorum. 
The secretary of state shall call a meeting of the board at his 
office or at the office of the treasurer or comptroller, on or before 
the fifteenth day of December next after each general election 
and within forty days after each special election, to canvass such 
statements. If three members of the board shall dot attend on 
a day appointed for a meeting of the board, the secretary of 
state shall notify the mayor and recorder of the city of Albany 
to attend such meeting and they shall attend accordingly and 
lAall with the other such officers attending, constitute such 
board. The board may adjourn from day to day, not exceeding 
a term of five days. If any member of the board shall dissent 
from a decision of the board or shall protest against any of the 
proceedings of the board as irregular, he shall state such dissent 
or protest in writing signed by him setting forth his reasons and 
deliver it to the secretary of state, who shall file it in his office. 

2. Upon the completion of the canvass the board shall make 
separate tabulated statements signed by the members of the board 
or a majority thereof of the number of votes cast for all the candi- 
dates for each office voted for, the number of votes cast for each 
of such candidates, the number of votes cast in each county for 
each of them, and if the voters of only a district of the state voted 
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for any such candidate, the name and number of such district, 
the determination of the board as to the persons elected to office, 
the number of votes cast upon each proposed constitutional amend- 
ment or other proposition or question, the number of votes cast 
in favor of and against each respectively, and the determination 
of the board as to whether it was adopted or rejected 

8. Such tabulated statements shall be filed and recorded in the 
office of the secretary of state. Thereupon the secretary of state 
shall transmit a copy, certified by him, of each such statement 
as to votes cast for candidates for any office, to the person shown 
thereby to have been elected to such office. He shall prepaid a 
general certificate under the seal of the state and attested by him 
as secretary thereof, addressed to the house of representatives of 
the United States, in that congress for which any persons shall 
have been chosen, of the due election of all persons chosen at 
that election as representatives of this state in congress, and 
shall transmit the same to the house of representatives at its first 
meeting. If any person so chosen at such election shall have 
been elected to supply a vacancy in the office of representative 
in congress, it shall be mentioned by the secretary of state in 
the statements prepared by him. 

Derived from S| 441, 442, 44» of former Election Law (Ii. 1909, ch. 22). 

Nature of duties. — The state iboard of canvassers possesses purely minis- 
terial duties. In re Hart, (1900) 161 N. Y. 507, 65 N. E. 105S; People v. 
•Rice, (1891) 129 N. Y. 461, 29 N. E. 358; People v. Cook, (1853) 8 N. Y. 
67. See also supra, § 273, note. 

Bans of canvass. — The etate board can act only on the statements required 
by law to be filed with it by county boards, and ** it is upon such statements, 
so made, that they must declare what persons have been duly elected. That 
is the evidence, and all of it, which the statute permits in connection with the 
election and a declaration by the board of canvassers of its results. No 
declaration can be made except as based upon a determination reached upon 
that particular evidence." People v. Rice, (1891) 129 N. Y. 46U 29 N. E. 
958. 

Conclusiveness of authentication. — The certificates and signatures to the 
statements of canvass are the only evidence of the accuracy of the canvass 
which the board may consider. People v. Rice, (1891) 129 N". Y. 449, 29 
N. E. 355, 14 L. R. A. 643. 

Review of acts of predecessors. — The state board of canvassers has no 
power to review the action of the board in a previous year. In re Hart, 
(1900) 161 K Y. 607, 55 N. E. 1058. 

Certificate for office not on ballot. — By reason of the fact that the duties 
of the state board of canvassers are purely ministerial, it has no power to 
issue a certificate as to an office not provided for by the officer preparing 
the ballots, although votes were cast for that office. In re Hart, ( 1900) 161 
N. Y. 507, 55 N^. E. 1058. 

Eligibility of candidate. — The state board of canvassers acts in a minis- 
terial capacity and has no power to pass on the eligibility of a candidate 
for office; but nevertheless it will not be compelled to issue a certificate to 
a candidate who is, as a matter of law, ineligible. People v. Board of Can- 

18 
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vassers, (1891) 129 N. Y. 360, 29 N. E. 345, 14 L. R. A. ©46. So, while the 
state board has no right to consider a statement or protest of a county board 
relating to the eligibility of a candidate, mandamus will not lie to compel 
its return to the county board or any other disposition of it. People v. 
Rice, (1891) 129 N. Y. 391, 29 N. E. 365. 

§ 278. Proceedings by boards of canvassers to carry into 
effect a court order. 1. Upon the re-convening of the state 
board of canvassers or any county board of canvassers, or of the 
board of elections of the city of New York as a county or city 
board of canvassers, by order of a court of ^competent jurisdic- 
tion, for the purpose of correcting an error or of performing a 
duty imposed by law or by an order of the court granted pui> 
suant to law, the meeting for that purpose shall be deemed a 
continuance of its regular session, and any new or corrected 
statement, determination or certificate which is made to give 
effect- to the order shall stand in lieu of the original statement, 
determination or certificate. 

2. When a new or corrected statement or certificate;^ to give 
effect to an order of the court, shall vary from the original state- 
ment or certificate respecting the votes cast for an office as to 
which the state board of canvassers is required to canvass state- 
ments made by county boards, the board of elections forthwith 
shall transmit certified copies of the new or corrected statement 
or certificate to the secretary of state and state comptroller. 
The state comptroller, immediately upon receiving it, shall de- 
liver his copy to the secretary of state. The secretary of state 
shall appoint a meeting of the state board of canvassers to be 
held in the city of Albany within five days after he has received 
such a certified copy. From such certified copy or copies, such 
board shall make a. new statement as to the votes for such office 
cast in the state or political subdivision in which such office is 
filled, and shall determine and declare what person or persons 
whose votes are affected by such new or corrected statement have 
been, by the greatest number of votes, duly elected to the office or 
offices. The state board of canvassers and the secretary of state 
shall respectively have the same powers and duties in respect 
of new or corrected statements that they have in respect of orig- 
inal statements. 

"Derived from S§ 433, 434, 435, 436 of former Election Law (L. 1909, ch. 

22). 

§ 279. Record in office of secretary of state of county offi- 
rers elected. The secretary of state shall enter in a book to be 
Vept in his office, the names of the respective county officers ekctcd 
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in this state, specifying the counties for which they were severally, 
elected, and their places of residence, the offices to which they 
were respectively elected, and their terms of office. 

Derived from § 444 of former Election Law (L. 1909, ch. 22). 



ARTICLE 11 

Pbbsidbntial Electors; United States Sbnatoes; Rbfbb- 
sentatives in congbess 

Section 290. Electors of president and vice-president. 

291. Secretary of state to furnish lijsts of electors. 

292. Meeting and organization of electoral college. 

293. Vote of the electors. 

294. Appointment of messenger. 

295. Other lists to be furnished. 

296. Compensation of electors. 

297. United States senators. 

298. Representatives in congress. 

§ 290. Electors of president and vice-president. At the 

general election in November preceding the time fixed by the 
law of the United States for the choice of president and vice- 
president of the United States, as many electors of president and 
vice-president as this state shall be entitled to, shall be elected by 
general ticket, and each voter in this state shall have a right to 
vote for the whole numlber, and the several persons, to the num- 
ber required to be chosen, having the highest number of votes 
shall be declared and be duly appointed electors. 

Derived from § 451 of former Election Law (L. 1909-, ch. 22). 

Federal laws relating to election of President and Vice-President.* see 
Fed. Stat. Ann., title President. 

Provisions of Federal Constitution concerning presidential electors: see 
U. S. Constitution, art. 2, § 1. 

§ 291. Secretary of state to furnish lists of electors. The 

secretary of state shall prepare three lists, setting forth the 
names of such electors, and the canvass under the laws of this 
state of the votes given for each person for whose election any 
and all votes were given, together with the certificate of deter- 
mination thereon, by the state board of canvassers; procure to 
the same the signature of the governor; afiix thereto the seal of 
the state; and deliver the 9ame thus signed and sealed to the 
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preBident of tlie college of electors on the second Monday in 
Januaxj, 
Derived from { 45d of former Election Law (L. 1909, ch. 22). 

§ 292. Meeting and organization of electoral college. The 

electors of president and vice-president shall convene at the capi- 
tol on the second Monday in January next following their eleo- 
tion^ and those of them who shall be assembled at twelve o'clock^ 
noon^ of that day, shall immediately at that hour fill, by ballot 
and by plurality of votes, all vacancies in the electoral college 
occasioned by the death, refusal to serve, or neglect to attend at 
that hour, of any elector, or occasioned by an equal number of 
votes having been given for two or more candidates. The elec- 
toral college being thus completed, they shall then choose a presi- 
dent, and one or more secretaries from their own body. 

Derived from | 4&2t of former Election Law (L. 1009, ch. 22). 

§ 293. Vote of the electors. Immediately after the organi- 
zation of the electoral college, the electors shall then and 
there vote by ballot for president and vice-president, one of whom 
at least shall not be an inhabitaoit of this state. They shall name 
in their ballots the person voted for as president, and in distinct 
ballots, the person voted for as vice-president. They shall make 
distinct lists of all persons voted for as president, and of all per- 
sons voted for as vice^-president, and of the number of votes for 
eadb, which lists they shall sign and certify, and after annexing 
thereto one of the lists received from the secretary of state, they 
shall seal up the same, certifying thereon that lists of the votes 
of this state for president and vice-president are contained therein. 

Derived from § *54 of former Election Law (L. 1909, ch. 22). 

§ 294. Appointment of messenger. The electors shall then, 
by a writing under their hands, or under the hands of a 
majority of them, appoint a person to take charge of the lists so 
sealed up, and deliver the same to the president of the senate 
at the seat of government of the United States before the third 
Monday in the said month of January. In case there shall be no 
president of the senate at the seat of government on the arrival 
of the person intrusted with the lists of the votes of the electors, 
then such person shall deliver the lists of votes in his custody into 
the oflBice of the secretary of state of the United States. 

Derived from { 4S5 of former Election Law (L. 1909, ch. 22). 
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§ 295. Other lists to be furnished. The electors shall also 
forward forthwith, by the post-oflSce in the city of Albany to 
the president of the senate of the United States at the seat of 
government, and deliver forthwith to the judge of the United 
States court for the northern district of the state of New York, 
similar lists signed, annexed, sealed up and certified in the man- 
ner aforesaid. 

Derived from f 456 of former Election Law (L. 1909, ch. 22). 

§ 296. Compensation of electors. Every elector of the state 
for the election of a president and vice-president of the 
United States, who shall attend at any election of those officers 
and give his vote at the time and place appointed by law, shall be 
entitled to receive for his attendance at such election, the sum of 
fifteen dollars per day, together with ten cents per mile each 
way from his place of residence by the most usual traveled route, 
to the place of meeting of such electors, to be audited by the 
comptroller upon the certificate of the secretary of state, and paid 
by the treasurer. 

Derived from § 457 of former Election Law (L. 1909, ch. 22). 

§ 297. United States senators. At the general election next 
preceding the expiration of the term of office of a United States 
senator from this state, a United States senator shall be elected 
by the people for a full term of six years. If a vacancy occur 
in the office of United States senator from this state in any calen- 
dar year less than thirty days prior to a general election, the 
governor shall make a temporary appointment to fill such vacancy 
until the first day of December in the succeeding calendar year. 
If such a vacancy occur in any calendar year thirty days or more 
prior to a general election, the governor shall make a temporary 
appointment to fill such vacancy imtil the first day of December 
in such calendar year. Such an appointment shall be evidenced 
by a certificate of the governor which shall be filed in the office of 
the secretary of state. At the time of filing such certificate, the 
governor shall issue and file in the office of the secretary of state 
a writ of election directing the election of a United States senator 
to fill such vacancy for the unexpired term at the general election 
next preceding the expiration of the term of such appointment. 

Derived from § 449 of former Election Law (L. 1909, ch. 22) as added by 
L. 1913, ch. 822. 

Legislatures of states shall prescribe times, places, a/nd manner of holding 
elections for United States senators r see U: S. Constitution, art. 1, | 4. 
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Federal laws conoermng election of United States senators: see Fed. Stat. 
Ann., title CongresA. 

Popular election of United States senators. — By the Seventeenth Amend- 
ment to the Oonatitution of the United States, proposed to the legislatures of 
the several states by the Siicty-second Congress, and declared in a proc- 
lamation 'by the Secretary of State, dated May 2fl, 1913, to have been ratified 
toy three-fourths of the states, it is provided that " the Senate of the United 
•States shall be composed of two Senators from each state, elected by the 
people thereof. 

§ 298. Representatives in congress. Representatives in the 
house of representatives of the congress of the United States shall 
be chosen in the several congressional districts at the general 
election held therein in every even numbered year. If any such 
representative shall resign, he forthwith shall transmit a notice 
of his resignation to the secretary of state. If a vacancy shall 
occur in any such office, the clerk of the county in which such 
representative shall have resided at the time of his election forth- 
with shall transmit a notice thereof to the secretary of state. 

Derived from § 450 of former Election Law (L. 1909, ch. 22). 

Apportionment of representation." see U. S. Constitution, art. 1, § 2; see 
also the Fourteenth Amendment. 

State executive to issue writ of election to fill vaca/ncies in Congress: see 
U. S. Oonstitution^ art. 1, § 2. 

Federal laws concerning election of congressional representatvoes : see 
Fed. Stat. Ann., title Congress, 

ARTICLE 12 

SOLDIKES' AND SaILOES' ELECTIONS 

Section 300. Special polls in time of war. 

301. General register of absent voters. 

302. Poll books. 

303. Official war ballot. 

304. Official envelopes for war ballots. 

305. Lists of nominations. 

S06. Delivery of official war ballots, poll books, envel- 
opes and supplies. 

307. Polls of election. 

308. Conduct of elections. 

309. Voting otherwise than at poll of voter's command. 

310. Method of voting. 

811. Count of the votes; transmission of returns. 

812. Disposition of envelopes and ballots by secretary 

of state. 

313. Public list of voters, by election districts. 

314. Canvass of votes. 
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Section 315. Canvass of returns by county boards. 

316. Canvass by state board of canvassers. 

317. Ketums not made prior to certain dates not can- 

vassed. 

318. Certain provisions of penal law to apply. 

319. General provisions concerning elections to apply; 

article to be liberally construed. 

§ 300. Special polls in time of war. Wbenever, in time of 
war, any qualified voter of this state stall be in the actual mili- 
tary service of this state or of the United States, in the army 
or navy thereof, and by reason thereof absent from his election 
district, such absent voter shall be entitled to vote as fully as if 
he were present at his place of residence in the manner here- 
inafter provided. 

Derived from § 50O of former Election Law (L. 11909^, ch. 22") . 

Soldier cmd sailor vote in war timet see Constitution, art. II, § 1. 

"Time of war" defined. — ^A status of imperfect war is a "time of war,*' 
within the meaning of this section, even though war has not been declared by 
Act of Congress. Accordingly, where the territory of the United iStates has 
been invaded by armed forces from Mexico, the militia of the several states 
mustered into the regular army, an American force sent into Mexico on a 
punitive expedition and a battle fought, a status of imperfect war exists, 
which is equivalent to a " time of war " for the purpose of bringing into 
operation the provisions of this article for the taking of the soldier vote in 
the field. Op. Atty.-Gen. (1916) 8 St. Dfept. Rep. 122. 

§ 301. General register of absent voters. The secretary of 
state shall from ixiformation to be obtained by him from appro- 
priate military or naval authorities, or otherwise, prepare a 
general register on cards, by counties, in which shall be entered 
the names of the voters of this state absent from their respective 
election districts in time of war in the actual military service 
of this state or of the United States in the army or navy thereof. 
The cards in each county group shall be arranged in the alpha- 
betical order of the names of the voters. Such card register 
shall contain the name and residence of each such absent voter 
by street and number, if any, and the name of the county and 
city or town in which he resides, so far as the secretary of state 
can ascertain the same. The card for each such absent voter 
shall contain also the name or number or other designation of 
the regiment, company, troop, vessel or other command to which 
such voter is attached or assigned. It shall contain also the 
location of such command at the time of such entry, so far as the 
secretary of state can ascertain the same, unless there are mili- 
tary reasons for omitting such information. 
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Such general register shall be a public record and shall at all 
reasonable times be open for inspection by any voter of this state. 
It is hereby made the duty of every public officer, and of every 
citizen, to furnish to the secretary of state such information as 
he may possess relating to such absent voters. 

Derived from { 501 of former Election Law (L. 1909, ch. 22). 

§ 30§. Poll books. The secretary of state shall cause to be 
prepared and printed in book form a sufficient number of poll 
books, at least two books for each poll, for the use of the inspectors 
of election at the polls of the elections held under the provisions 
of this article. Such poll books shall be in a form to provide 
for entering the number, name and residence of each voter, and 
the name of the county and city or town in which the persons 
votiog at such poll reside or claim to reside, and the designation 
of the particular command to which each such person is attached 
or of which he forms a part. Upon the first page of each such 
poll book shall be printed the date and character of the election 
for which it is prepared, and blank spaces in which shall be 
written by the inspectors the place at which the poll was held, 
and the names and residences of the persons acting as inspectors 
of election thereat. Upon the page following the last page of 
each such poll book used for recording the names of voters at 
such poll, shall be printed forms of the constitutional oath of 
office to be taken by the inspectors of election and a blank cer- 
tificate, to be signed by the inspectors at the close of the polls. 
Such certificate shall be substantially in the following form: 

We, the inspectors of election for the general (or special) 
election held at (here follows the name of the place) on the 

day of , 19 ... , do hereby certify that the 

names of the persons recorded herein as having voted at such 
election, such persons numbering in all (here follows the number 
in figures and words), are all the persons who appeared before 
us and demanded to vote at such election, and took the oath 
required, and who voted at such election. 

•••••••••• • •> 

•> 

> 

Inspectors of Election. 

Derived from § 502 of former Election Law (L. 1900, ch. 22). 
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§ 303. Official war ballot. The secretary of state shall cause 
to be prepared and printed at least twice as many official ballots 
as liiere are voters absent from their respective election districts. 
All such ballots shall be uniform in size and in style of type, and 
the type and paper shall conform generally to that used for the 
regular official ballots prescribed by this chapter. At the head 
of the ballot shall be printed the following: 

" OFFICIAL WAE BALDOT OF THE STATE OF NEW 

YOEK (Year) 

Head instructions carefully! 

INSTEUCfTIONS 

1. To vote for all the candidates of one party for all the offices 
named on this ballot for which the voter is entitled to vote, make 
a cross X mark within the circle under the emblem of that party. 

2. To vote for a certain person for a particular office, unless he 
is the candidate of a party under whose emblem you have made 
your mark in a circle, make a cross X mark in a voting square 
opposite his printed name, or, if his name is not printed, write 
it in the blank space. 

8. The blank space for writing in a name is under the title 
of the office, or, where the names of candidates for the office are 
printed, is just below such printed names. 

4. If two or more persons are to be elected to the same office, 
and you vote for a certain person or persons for that office, by 
individual voting marks or writing in a name or names, your vote, 
as to that office, will count only for the persons so indicated.*' 

Below such instructions there shall be a horizontal line, and 
below such line shall appear the emblems of the parties, with 
a circle under each emblem. Each circle shall be approximately 
three-quarters of an inch in diameter and surrounded by the 
words "for a straight ticket mark within this circle.'* Such 
emblems, and accompanying circles, shall be arranged horizon- 
tally, in the order of priority, of the parties according to the 
preceding vote for governor, from left to right, thus: 

(Insert emblem) - (Insert emblem) 
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Below the circles there shall be a horizontal line. 

Below the horizontal line under the circles, the ballot shall 
be divided into columns. At an election at which one or more 
nflSces are to be voted for by all the voters of the state, there 
shall be printed, beginning in the first column, the names of all 
nominated candidates for all such offices, in appropriate sections, 
in the manner provided by this chapter for the regular official 
ballots, with titles of offices, section numbers, emblems, voting 
squares, names of parties and political organizations and blank 
spaces for writing in names of candidates, as provided for such 
official ballots. 

Following such matter, in as many columns as the secretary 
of state may deem advisable, or beginning in the first colunm if 
none of the officers are to be voted for by all the voters of the 
state, there shall be printed the titles of all other offices, as near 
as may be, for which any voter may vote in any election dis- 
trict of the state at such election. Such offices shall be classified 
into judicial, legislative, county, city, ward and town offices, and 
otherwise, if there be offices of other classes. The title of each 
class shall be printed above the titles of offices in such class. 
Below the title of each office shall be a space or spaces for writing 
in the name or names of the person or persons for whom the 
voter desires to vote if he chooses to vote in that manner. One- 
half inch space shall be allowed for the title of each class of offices 
and one-half inch space for the title of an office and writing in the 
name of a person as the voter's choice for such office. Each class 
of offices shall be separated by a heavy horizontal line across the 
column. Such offices and titles, except as to the spacing, shall be 
printed substantially as follows: 

JUDICIAL OFFICES. 
For justice of the supreme court for judicial district* 



LEGISLATIVE OFFICES. 
For representative in congress for congressional district. 

For state senator for senate district. 

For member of assembly for ....*.. district of county. 
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CdUNTY OFFICES. 

For sheriff of ; county. 

For district attorney of county. 



CITY OFFICES. 
For mayor of the city of 



WAED OE TOWN OFFICES. 
For supervisor of ward or town of 



For justice of the peace, town of 



In a year when a president of the United States is to be elected, 
a separate ballot for electors of president and vice-president shall 
be provided in the same form as the regular oflBcial ballot for such 
officers. 

If at such election any proposed amendment to the constitution 
or other proposition or question is to be submitted to the vote of 
the voters of the state, an equal number of ballots for questions so 
submitted shall be provided in the same form as the regular official 
ballot for such amendment, proposition or question. 

Derived from §§ 50a, 504 of former Election Law (L. 1900, ch. 22), § 503 
having been added by L. 1018, ch. 208, § 7. 

Separate ballots. — Under the former statute it was the opinion of the 
attorney-general that the names of all officers to be voted for, including 
presidential electors, should be placed on one ballot and a separate ballot 
provided for constitutional amendments and questions submitted. Op. Atty.- 
Gen. (1016) 371. 

§ 304. Official envelopes for war ballots. The secretary of 
state shall also cause to he prepared and printed at least twice as 
many official envelopes as there are voters ahsent from their elec- 
tion districts, as shown hy such general register. Such envelopes 
shall be gummed, ready for sealing. Upon one side of sudi en- 
velope shall he printed in substantially the following form the 
following: 
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" OFFIOLiL WAR BALLOT 

FOB 

OENERAL ELECTION, NOVEMBER 

(here insert the date of the election.) 

Name of voter 

Residence (street and number, if any) 

County of , 

City or Town of. 



•* 



Secretary of State.'* 
Upon the other side of such envelope shall be printed the fol- 
lowing oath : ,, OATH OF ELECTOR 

" I do swear (or aflSrm) that I have been a citizen of the United 
States for ninety days and am now of the age of at least twenty- 
one years, or will be on the (here insert the date of the election) ; 
that I will have been an inhabitant of the state of New York for 
one year next preceding this election and for the four months pre- 
ceding such election a resident of the county of , 

and am a qualified voter, residing at (street and number, if any) 

, in the (city or town of) ; that I am in the 

actual military (or naval) service of the state of New York or of 

the United States, and at present attached to 

(here state the particular command to which attached) ; and that 
I have not received or offered, do not expect to receive, have not 
paid, offered or promised to pay, contributed, offered or promised 
to contribute to another, to be paid or used, any money or other 
valuable thing, as a compensation or reward for the giving or 
withholding of a vote at this election, and have not made any 
promise to influence the giving or withholding of any such vote; 
and that I have not made or become directly or indirectly inter- 
ested in any bet or wager depending upon the result of this elec- 
tion; and that I have not beem convicted of bribery or any 
infamous crime, or, if so convicted, that I have been pardoned 
and restored to all the rights of a citizen. 

Voter MUST sign here, and inspector of elec- 
tions MUST administer and attest oath. 

Subscribed and sworn to before me, this 

day of (here insert the date), 

• } 

Inspector of Elections/' 
Derived from I 504 of farmer Election Law (L. 1009, cli. 22). 
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§ 305. Lists of nominations. Each board of elections fortli- 
with shall forward by mail to the secretary of state, a list of all 
nominations made by any petition or certificate filed with it or 
made at a primary election, the retoms of which are canvassed 
by it, stating the name and residence of each nominee together 
with the title of the office for which he is n6minated and the 
party or independent body nominating him. The secretary of 
state, after the receipt by him of such certified lists shall com- 
municate, so far as practicable, to each commanding officer of 
any command having therein ten or more voters of this state 
absent from their respective election districts in time of war, 
ia the actual military service of this state or the United States 
in the army or navy thereof, the name and residence of each 
nominee so certified by the board of elections, and of each person 
nominated by any petition or certificate filed with him, or 
nominated at a primary election the results of which are canvassed 
by him, together with the title of the office for which he is nomi- 
nated and the party or independent body nominating him; and 
upon receipt thereof each such commanding officer shall cause 
such information to be posted in a conspicuous place for the in- 
formation of such absent voters in his command. 
Derived from § 506 of former Election Law (L. 1909, eh. 22). 

§ 306. Delivery of official war ballots, poll fooolcs, en- 
velopes and supplies. The secretary of state shall cause to be 
delivered to the commanding officer of every command in which 
ten or more voters of this state are included, absent from their 
respective election districts in time of war in the actual military 
service of this state or the United States in the army or navy 
thereof, a sufficient number of official war ballots of each kind 
and official envelopes, at least twice as many as there are such 
voters in such command, two poll books for the use of such voters 
at each poll of each election held under the provisions of this 
article, such blank forms, instructions to voters and other sta- 
tionery as may be necessary for the proper conduct of the election, 
and pamphlets, properly indexed, containing a brief synopsis of 
this article, and such extracts therefrom as the secretary of state 
may deem suitable. Such supplies shall be delivered in time 
for use at the election for which they are prepared, in such man- 
ner and by such means as shall in the judgment of the secretary 
of state be best suited to secure 'their safe and timely delivery for 
the use of the voters at the election for which they have been 
prepared. The secretary of state may order or purchase any of 
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the printing and supplies required by this article wherever he 
deems it desirable for the best interests of the state. If the num- 
ber of voters in any command be less than ten, or voters be 
detached by military order and absent from their command, the 
secretary of state shall, when practicable, mail or deliver to such 
voters of that description as he may, with reasonable diligence, 
be able to locate, oflSicial war ballots and official envelopes. 
Derived from §§ 605, 622 of former Election Law (L. l^OQ", ch. 22). 

§ 307. Polls of election. Any election held under the pro- 
visions of this article shall be held upon the day of the gen- 
eral or special election in this state, or on any secular day 
within twenty days next prior thereto, such prior day to be 
fixed by the commanding officer of highest rank in the terri- 
tory or naval fleet, where the poll or polls for such election 
shall be held, by proclamation duly made, but such officer need 
not fix the same day for such election throughout all of the 
military or naval units of such territory or fleet; provided, 
however, that if by reason of the exigencies of war such election 
cannot be held in any of the polls hei'ein provided on the day 
so fixed such election may be held on the next day practicable 
thereafter upon like proclamation of such commanding officer 
of highest rank; but such election shall not be held later than 
the day of such special or general election. Such polls shall be 
opened on the day of such election at the quarters of the captain 
or other commanding officer of any company, troop or other com- 
mand in the military service of this state or of the United States 
in the army or navy thereof, if the same be composed in whole or 
in part of voters of this state. All qualified voters of this state 
in such command may vote at such poll. Such polls shall be 
opened at such hour of the day as shall be most convenient for 
such voters and shall remain open not less than three hours and 
as much longer as shall,' in the opinion of the inspectors of 
election serving at such polls, be necessary in order to receive 
the votes of all voters of this state entitled to vote at such polls ; 
but no polls shall be kept open later than sunset of the day on 
which such election shall be held. 

The inspectors shall at the opening of such polls make public 
proclamation of the opening thereof and the time at which such 
polls will be closed, and as near as may be, at one hour before 
the closing of the polls, public proclamation shall again be mado 
by the inspectors that the polls will be closed at a time certain 
then proclaimed, which shall be the hour announced in the 
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proclamation made at the opening of the polls. The polls shall 
not for any reason be kept open after the hour fixed by the first 
proclamation. 

At the hour and place provided for the opening of the polls, 
the qualified voters of the state then present shall, by viva voce 
vote, select four of their own number to act at such election as 
the inspectors of election thereof. Such inspectors shall, so far 
as possible, be so selected that they shall equally represent the 
two political parties of this state which at the last preceding 
election in this state polled the highest and next highest number 
of votes respectively. Such inspectors, when so elected, shall 
choose one of their number as chairman of the board of inspectors 
by election or by drawing lots. Such chairman shall then admin- 
ister the oath of office to the other inspectors and one of the other 
inspectors shall then administer the same to the chairman. The 
oath to be administered shall, be as follows : 

" I do solemnly swear (or affirm) that I will support the con- 
>5ititution of the United States and the constitution of the state 
of New York, and that I will faithfully discharge the duties of 
the office of inspector of election according to the best of my 
ability.^^ 

Such oath shall be subscribed by the person taking it, and 
certified by the person administering it The inspectors shall 
act by majority vote. If any inspector after having been chosen 
shall permanently absent himself the remaining inspectors, or 
if there be none the voters present shall by appointment fill the 
vacancy, regard being had to the bipartisan character of the 
board. 

Immediately upon the organization of such board of inspectors 
the commanding officers to whom shall have been delivered any 
official war ballots, poll books and envelopes shall deliver the 
same to the inspectors of election of such election and shall take 
a receipt therefor, which receipt shall be forwarded bv mail by 
such commanding officer to the secretary of state. The inspectors 
shall produce and have at the polls, before any votes are taken by 
them, a box for the reception of the ballots to be voted at snrli 
election. Before proceeding to take any votes thev shall open 
the box and publicly exhibit the inside thereof, and the box shall 
be entirely empty. They shall then close and securely fasten t^- • 
box and it shall not be opened again until the close of the polU 
at such election. Each such b-^x shall hnve an opening in th? 
top thereof for the reception of voted ballots. 

The chairman of the board of inspectors shall have charge of 
the ballot box during the election and shall receive from the 
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qualified voters their envelopes oontaining ballots and shall 
deposit them in the baUot box. He shall designate two other 
inspectors, of opposite political faith, if possible, to keep the poll 
books of such election. The remaining inspector shall have 
charge of the official ballots and envelopes and shall deliver the 
same to the qualified voters entitled to vote at such election. 
Derived from {§ 507, 508, 509 of former Election Law (L. 1909, di. 22). 

§ 308. Conduct of elections. The election shall be by ballot 
Before any person shall receive an official ballot or be permitted 
to vote, he shall make and subscribe the oath printed upon the 
official envelope, as provided by this article, and any member 
of said board of inspectors is hereby authorized to administer 
and attest such oath. If any voter shall refuse to take the oath 
so tendered he shall not be allowed to vote; but if he shall take 
the oath tendered him his vote shall be accepted. Upon taking 
the oath required, the voter shall give to the inspectors keeping 
the poll books, who shall each enter upon the poll book kept by 
him, his name and residence by street and number, if any, county 
and city or town. He shall also give such other information 
as is required to be entered in such poll book. When such voter 
gives such information to such inspectors, the inspector having 
charge of the ballots and envelopes shall write in the proper 
blank spaces upon such official envelope the name and residence 
by street and number, if any, of such voter, and the county, and 
the city or town in which he claims to reside, and shall deliver 
such ballot or ballots and such envelope, to such voter. Such 
voter shall then retire to some convenient place and shall prepare 
his ballots and envelope for voting. 

After preparing his ballot and before delivering the same to 
the chairman of the board of inspectors, the voter shall fold his 
ballot in such a way that the contents of the ballot shall be con- 
cealed and inclose the same in such envelope which he shall 
securely seal. He shall then deliver such envelope to the chair- 
man of the board of inspectors ; but before such envelope shall be 
deposited in the ballot box the chairman shall declare from such 
envelope the name of such voter and his residence by street and 
number, if any, county and city or town, and if such voter ia 
entitled to vote and such envelope is securely sealed and his name 
and the other matter hereby required is recorded upon the poll 
books, the inspector keeping such poll books shall announce the 
same as correct and shall record such voter as voting. The chair^ 
man shall thereupon deposit such envelope containing such ballot 
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or ballots in the ballot box. Any voter so having voted, shall not 
again be entitled to vote at such election, though present on elec- 
tion day in the election district where he resides. 

If, for any cause, the official ballots, poll books and envelopes 
shall not be provided as required by law at any polling place, 
upon the opening of the polls for any election thereat, or if the 
supply of official ballots or envelopes shall be exhausted before 
the polls are closed, unofficial ballots, poll books and envelopes 
printed or written, made as nearly as practicable in the form of 
the official ballot, poll books and envelopes may be used. 

Derived from { 510 of former Election Law (L. 1909, ch. 22). 

Bribery or intimidation of elector in miUtary service of United States r^ 
see PENAii I1A.W, § 771. 

Registration. — ^A soldier need not be registered in his home district to be 
entitled to vote. Op. Atty.-Gen. (1898) 294. 

§ 309. Voting otherwise tlian at poll of voters' command. 

Officers and enlisted men^ voters of this state, attached to or 
forming part of a command having therein less than ten such 
voters, or detached by military order and absent from their com- 
mand, may vote -at such poll other than that of their own com- 
mand as may be most convenient for them, or, if any such voter 
shall have received a ballot and envelope from the secretary of 
state as provided in section three hundred and six, he may 
take the oath provided for in section three hundred and four, 
upon the envelope, before his commanding officer, prepare his 
ballot, inclosing same in such envelope, fill out the endorsement 
thereon and mail such envelope or cause it to be mailed or deliv- 
ered to the secretary of state, who shall include the same in the 
envelopes to be transmitted to the board of elections of the county 
in whidi the voter resides as provided in section three hundred 
and twelve. Such board shall transmit the ballot, as provided 
in such section, to the board of inspectors of the election district 
in which the voter resides, and the same shall be canvassed, if 
the voter is a qualified elector. 

Derived from § 607 of former Election Law (L. lOOQ-, ch. 22). 

§ 310. Metliod of voting. To vote for all the candidates of 
a party for all offices for which he is entitled to vote in the elec- 
tion district in which he resides, the voter may make a cross X 
mark in the circle beneath the emblem of such party. In lieu 
thereof, he may express his choice of certain persons for certain 
offices by voting as follows : To so vote for a candidate for an office 

19 
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to be voted for by all the voters of the state, if the name of such 
candidate be printed upon the ballot, the voter shall make a cross 
X mark in a voting square to the left of the candidate's name ; 
to so vote for any person, for any such office, whose name is not 
printed upon the ballot, the voter may write the name of such 
person in the blank space provided therefor in the proper section 
after the printed name ; to so vote for a person for an office to be 
voted for by less than all the voters of the state, the voter may 
write in the blank spaces provided therefor beneath the titles of 
the proper offices the names of the persons for whom he desires 
and is entitled to vote. The voter may make a cross X mark in a 
circle beneath the emblem of a party and also vote, by writing 
the name or making a mark in a voting square if any, for a 
certain person for whom he desires and is entitled to vote, for a 
particular office, who is not the nominee of such party; and in 
that case, he shall be deemed to have voted for all of the candidates 
of such party, for whom he is entitled to vote, except the candi- 
date for an office for which he has expressed his choice by such 
writing or mark in a voting square, and shall be deemed to have 
voted for such person for such office; provided, however, that 
where two or more persons are to be elected to the same office, if 
the voter writes in the names of one or more persons as his choice 
therefor or indicates such choice by a mark in a voting square, 
his vote, as to that office, shall be counted only for the persons 
whose names are so written or indicated. If the voter shall have 
marked within a party circle and also indicated by writing or by 
a mark in a voting square the name of a person as his choice for 
a particular office and such person be also the candidate of such 
party for that office, such writing, or mark in a voting square, 
shall be deemed surplusage and the vote counted for such person. 
The ballot, if any, for electors of president and vice-president of 
the United States, or upon a constitutional amendment, proposi- 
tion or question, shall be marked in the same manner as similar 
ballots used by other voters. 

Derived from § 510 of former Election Law (L. 1909, ch. 22). 

§ 311. Count of the votes; transmission of returns. As 

soon as the polls of an election are closed, the inspectors of elec- 
tion thereat publicly shall destroy all official envelopes and bal- 
lots not voted; and shall then publicly open the ballot boxes and 
count and ascertain the number of voters voting and not adjourn 
or postpone the count until it shall be fully completed. The 
board of inspectors shaU commence the count by comparing the 
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two poll books used at such election, correcting any mistakes 
therein, and by counting the envelopes containing ballots found 
m the ballot boxes without opening them, and by comparing the 
envelopes containing ballots found in such box with the number 
shown by the poll books to have been deposited therein. The 
inspectors shall number each voter whose name is recorded in 
such poll books as having voted beginning, with the first name 
entered therein and numbering the same in consecutive order 
and shall fill out and sign the certificate required to be made by 
them as to the whole number voting at such election. If the 
envelopes containing ballots found in such box shall be more than 
the number of such envelopes so shown by the poll books to have 
been deposited therein, the inspectors shall compare the names 
upon such envelopes with the names recorded in such poll books 
and all such envelopes so found in said ballot box purporting to 
have been deposited therein by a voter whose name is not duly 
entered in such pell books as herein provided, shall with their 
contents immediately be destroyed, without opening the same; 
and if more than one such envelope shall be found in said ballot 
box purporting to have been deposited therein by the same voter, 
then all such envelopes and their contents purporting to have been 
deposited in such ballot box by such voter shall be destroyed. 
No such envelope that has not the ofiicial indorsement as herein 
provided shall be counted. ^ 

At the completion of the count the inspectors shall certify the 
correctness of the same upon the poll books and shall publicly 
announce the result of such count. The inspectors thereupon 
shall inclose all such envelopes containing ballots without open-^ 
ing the same, in a sealed package with one of said poll books, 
and shall direct them to the secretary of state, at Albany, New 
York, and shall forward the same by mail or express to him as 
soon as possible after such election. The inspectors shall inclose 
the other of such poll books in an envelope and shall direct it 
to the governor of the s*ate of New York, at Albany, New York, 
and shall forward it forthwith to him by mail or express, but 
by different hands, if possible, from those carrying such envelopes 
containing ballots and such poll books, so directed to be for- 
warded to the secretary of state, receipts therefor, respectively, 
being taken by the chairman of the board of inspectors. The peo- 
re*ary of state shall provide for such return at the expense of tbe 
state. 

Derived from §§ 511, 552 of former Election Law (L. 1909, ch. 22), § 532 
baving been added to that law by L. 1920, ch. S75. 
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§ 312. Disposition of envelopes and ballots by secretary of 
state. Upon the receipt by the governor of the poll books of 
the votes cast at any such election, he shall deliver the same to 
the secretary of state. The secretary of state, upon receipt of 
the packages, shall notify the chairman or any member of the 
state committees of the parties which at the last election for 
governor cast the highest and the next highest number of votes 
for such office, that at a day and hour named therein at his office 
he will begin opening the packages and comparing the poU books 
with the envelopes containing ballots received by him and with 
the poll books, if any, received from the governor. Such notice 
shall be served personally or by mail directed to the last known 
place of residence of such person. The secretary of state may 
proceed with such work from day to day without further notice. 
He forthwith shall prepare from said poll books and envelopes a 
separate statement for each counrjr under his official seal in which 
shall appear all the information hereby required to be entered in 
such poll books, concerning the voters resident in such county. 
He shall affix his seal of office to each such envelope and shall 
transmit such statement with envelopes containing ballots of such 
voters resident in such county, to the board of elections of each 
such county, except that in any county within the city of Kew 
York such statement and envelopes shall be transmitted to the 
board of elections of such city, taking their receipt for such state- 
ment and the number of such envelopes. 

Derived from § 513 of former Election Law (L. 1900, <ih.22). 

§ 313. Public list of voters, by election districts. A state- 
ment for each election district, showing the names and residence 
addresses, as shown on the statement of the secretary of state, of all 
voters in such election district, as near as may be, shall be pre- 
pared by the board of elections and shall be open to public inspeo- 
tion at the office of each such board on and after the fourth Tues- 
day following election day. Such statements shall be added to 
from time to time as names of additional voters are received by 
such boards of election. Each sach statement shall be prepared 
in duplicate and the duplicate copy thereof shall be mailed immedi- 
ately to the secretary of state and it shall be open at all times to 
public inspection at the office of the secretary of state together 
with all additions made thereto. 

Derived from ^ 518, siibd. 2, of former Election Law (L. 1909, ch. 22). 
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§ 314. Canvass of votes. The votes cast npon war ballots 
shall be canvassed by the board of elections, except that in a 
county having a single commissioner of elections or a county 
in which the county clerk exercises the powers and duties of a 
board of elections, such canvass shall be made by a special board 
consisting of such commissioner or clerk and one of the inspectors 
of election, of the county, of opposite political faith, designated 
by such commissioner or clerk upon recommendation of the 
chairman of the county committee of such party of opposite 
political faith, and except tha;t in the city of New York sudi 
canvass shall be made in the different counties, in each borough 
office of the board of elections, by four employees of the board 
designated by the board upon the recommendation of the chair- 
men of the county committees in the several counties of the 
parties entitled to representation upon a board of inspectors 
of election. Such designations shall be made in such manner 
as to secure equal representation of the two political parties 
which, at the general election next preceding the election as to 
which such special board is to act, cast the highest and next 
highest number of votes. If any such chairman shall fail to 
make such a recommendation, th^ commissioner, county clerk or 
board may designate without recommendation. The board of 
elections or such special board shall convene for the purpoae 
of canvass at ten o'clock in the forenoon on the sixth Tuesday 
after the election, in the case of a general election, or at sudi 
hour on a day to be fixed by the board of elections not later than 
the sixth Tuesday after the election, in the case of any other 
election. At least one week before such day, the board of eleo- 
tions shall post in its offi.ce, and in each bianch office, a notice 
specifying the time and place when the canvass will be made 
and also shall mail notice thereof to any candidate who shall 
have previously filed a written request for such notice and to 
the chairman of each of the county conmiittees. 

At the time and place so fixed, the board of elections or such 
special board publicly shall canvass the votes. The single com- 
missioner of elections, the county clerk or the president of the 
board of elections, as the case may be, shall be chairman of the 
board. In the city of New York, the board of elections shall 
designate a chairman of each special board in each county. The 
canvassing board shall open the packages containing the state- 
ment and envelopes. It shall then assort the envelopes and 
group them by election districts. The chairman shall read aloud 
the endorsement contained upon each of the envelopes for an 
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election district. After the reading of each such endorsement, 
the board shall examine the register for the election district, 
and poll booky if any^ and shall compare the signatures, if any, 
in the register or poll book and on the envelope, of a person 
or persons of the same name. It shall reject any envelope bear- 
ing the name of a voter who voted within the state, in the election 
district, at the election. After the voter whose name is on the enve- 
lope shall be found qualified to vote in the election district^ the 
chairman or a member of the board shall open the envelope and 
without unfolding or inspecting the contents of the ballot or ballota 
shall deposit them in a ballot box or boxes. If an envelope shall 
contain more than one ballot for the same oflScers, amendment 
or question, all ballots therein shall be rejected. If it be deter- 
mined that for any reason the voter was not qualified to vote 
in such election district, his envelope shall be rejected, without 
opening, or, if such disqualification be discovered after the with- 
drawal of the ballot or ballots from the envelope and before de- 
posit in the ballot box, his ballot or ballots shall be rejected 
without inspection or unfolding and shall be returned to the 
envelope. In case of such rejection, the board shall endorse 
thereon the reason therefor. If it be impossible to determine 
the address of the voter, or, if there is no address on the envelope 
by which the appropriate election district may be determined, 
or, if the envelope is entirely blank, such envelope shall not be 
opened but shall be rejected. 

After all the ballots for an election district shall have been 
cast, the board shall proceed immediately to canvass the same in 
the manner, so far as practicable, in which votes are canvassed 
by inspectors of election, except that no ballot shall be rejected 
as void where the intent of the voter is clearly apparent. The 
board shall make a statement and return of the canvass for such 
election district substantially in the form provided by this chap- 
ter for a return by inspectors of election. Such board shall com- 
plete the canvass of votes in an election district and make such 
return before proceeding to the canvass of the votes in another 
election district. In the city of New York, such returns, for 
a county, shall be immediately filed with the board of elections 
at its main ofiBce. If a board other than the board of super- 
visors or board of elections of the city of New York canvasses the 
returns from election districts as to any of the offices, the board 
of elections immediately shall transmit to the clerk or secretary 
of such other canvassing board a copy of the returns for fluch 
districts, made pursuant to this section. 

New. 
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Intent of yoter. — Under the former statute relating to the canvass of 
soldiers' votes, providing " that no ballot shall be rejected as void where the 
intent of the voter is clearly apparent," the determination of the question 
of the intent was one of fact, and the power to pass thereon was lodged with 
the inspectors of election. Matter of Fiske, (1918) 181 App. IMv. 706, 168 
N. Y. S. 779, modifying (1917) 102 Misc. 13d, 168 N. Y. S. 398. 

Thus a -finding by inspectors that soldiers intended to vote for Edward 
F. Brush was controlling, although the 1>allots were marked "Dr. Brush," 
"Brush" and "Mr. Brush." People v. Anderson, (1018) 181 App. Div. 
716, 168 N. Y. S. 840. 

But where a ballot was marked with the word " Fiske " and the inspectors 
failed* to find the voter's intent to be for the relator Edwin W. Fiske, and 
there was no protest in regard to said ballot, the court, on application for 
a writ of mandamus to correct the return, had no authority to count said 
vote for the relator. A subsequent assertion that all the soldier baHots had 
been " protested " because of a certain challenge or objection, did* not 
authorize an order for a recount and recanvass. People v. Schum, (1918) 
181 App. Div. 717, 16» N. Y. S. 967, affirming (1917) 102 Misc. 143, 168 
N. Y. S. 391. 

§ 315. Canvass of returns by county boards. The county 
board of canvassers, or such other board as performs like duties, 
shall convene not later than the seventh Thursday after the elec- 
tion day, at their usual place of meeting, at one o'clock in the 
afternoon for the purpose of canvassing such returns. 

At such meeting of the county or other canvassing board the 
board shall proceed to canvass such returns for the respective 
election districts. It shall, from such returns, together with the 
returns theretofore made of such election, make new and sepa- 
rate statements of the votes cast in the county or any part 
thereof, or in the city of New York or any part thereof, as the 
case may be. It shall complete its canvass and make the state- 
ments provided for by section two hundred and seventy-four of 
this chapter, and it shall not, until such meeting, determine the 
result of the election, anything now provided by law to the con- 
trary notwithstanding. But nothing herein shall prevent any 
county board of canvassers from proceeding as provided by this 
chapter except as to such final determination. Such meeting or 
meetings of the board of county canvassers shall be deemed a con- 
tinuation of its regular session. 

Derived from § 515 of former Election Law (L. 1909, ch. 22). 

Time of meeting. — Under a former statute, due to an error of the drafts- 
man of the section, the county board of canvassers was required to meet 
before the inspectors met to canvass the vote, and it was held that they 
should meet as directed and adjourn until the returns were received. Op. 
Atty.-Oen. (1898) 285. 

§ 316. Canvass by state board of canvassers. If any such 
new statements shall be made by a county board of canvassers 
after the time fixed by law for the canvass of the regular state- 
Digitized by LjOOQIC 
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ments of canvassing boards by the state board of canvassers, the 
state board of canvassers shall convene upon notice by the sec- 
retary of state and shall proceed to canvass such new statements, 
and its original canvass, if any, shall be corrected accordingly; 
and the state board of canvassers shall make a determination in 
accordance with such new statements and shall not theretofore 
determine the result of the election. 

Derived from § 516 of former Election Law (L. 1909, ch. 22), 
Return of ballots to board of elections. — Chapter 815 of the Laws of 1917> 
amending § 516 of former Election Law with respect to the disposition by the 
secretary of state of the official war ballots in his custody, which had been 
voted by the soldiers and sailors in the United States service, being silent 
as to when the secretary should transmit said ballots to the boards of elec- 
tion's, leaves him with a wide discretion as to when he should make such trans- 
mission, provided he transmittecF the ballots in time to have them properly 
canvassed. Boyle v. Hugo, (IQIZ) 101 Misc. 637, 168 N. Y. S. 78». 

§ 317. Returns not made prior to certain dates not can- 
vassed. No statement, as provided by this article, which shall 
not have been duly made and filed by a county board of can- 
vassers prior to the twenty-ninth day of December next succeed- 
ing such election in any year, shall be canvassed or affect the 
result of such an election; and no return or statement not received 
by a county board of canvassers at its meeting herein pro- 
vided for, shall be thereafter canvassed, or affect the result of 
such election. 

Derived from § 617 of former Election Law (L. 1909, ch. 22). 

§ 318. Certain provisions of penal law to apply. All the 

provisions of the penal law relating to crimes against the elective 
franchise shall be deemed to apply to all elections held under the 
provisions of this article, and any person who shall violate any 
such provisions may be indicted at any time in any county of 
this state and may be fined or imprisoned or both so fined and 
imprisoned upon conviction thereof whenever found in this state. 

Derived from § 618 of former Election Law (L. Ii909, ch. 22). 

§ 319. General provisions concerning elections to apply; 
article to be liberally construed. The general provisions of 
this act shall apply to elections held under this article except 
as they are inconsistent with this article, but no mere informality 
in the manner of carrying out or executing the provisions of 
this article shall invalidate the election held under it or author- 
ize the rejection of the returns thereof; and the provisions of 
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this article shall be construed liberally for the purposes herein 
expressed or intended. 

Derived fr<inn .§§ 512, 521 of former Election Law (L. 190©, ch. 22). 

Erasing and marking ballots. — The general provisions of the former Elec- 
tion Law with reference to erasing and marking ballots were held to apply 
to soldiers, and they were not excepted by this section, which related only to 
informalities in carrying out the law. People v. Smith, (1919) 188 App. 
Div. 834, 176 N. Y. S. 608. 

Omission to paste ballots together. — The mere omission to paste a paster 
ballot and an official war ^ballot together was held imder a former statute 
not to invalidate the ballot, where they were folded together. People v. 
Smith, (1919) 1S8 App. Div. 834, 170 N. Y. S. 608. 



ARTICLE 18. 
Campaign Eeceipts, Expenditures and Contbibtjtionb. 

Section 320. Political committee defined. 

321. Statement of campaign receipts and expenditures 
by political committea 
Statement of campaign receipts, expenditures and 
contributions other than by a political committee. 
Filing of statement of campaign receipts, expendi- 
tures and contributions; forms. 
824. Treasurer of political committee; filing of name 

and address. 
1326.. Campaign contributions to be under true name of 

contributor. 
326. Accounting to treasurer or candidate; vouchers. 
327« Application of article limited. 

>§ 320. Political committee defined. The term ^^ political 
committee," under the provisions of this article, means any com- 
mittee or combination of three or more persons co-operatiAg to aid 
or to promote the success or defeat of a political party or prin- 
ciple, or of any proposition submitted to vote at a public election; 
or to aid or take part in the election or defeat of a candidate for 
public office or to aid or take part in the election or defeat of a 
candidate for nomination at a primary election or convention, 
including all proceedings prior to such primary election, or of a 
candidate for any party position voted for at a primary election, 
or to aid or defeat the nomination by petition of an independent 
candidate for public office ; but nothing in this article shall apply 
to any committee or organization for the discussion or advance- 
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ment of political questions or principles without connection with 
any election. 

Derived from § 540 of former Election Law (L. 1909, ch. 22). 

SoUoita^um of money for newspaper support,* see Penal Law, § 755. 

Misdemewnors concerning police commissioners, officers, or members of cmy 
poUce forcer see Penal Law, § 756. 

Furnishing money or entertainment to induce attendance at polls: see 
PfeNAL Law, § 7i67. 

Political assessments: see Civil Service Law, § 26; Penal Law, § 774. 

Political contribution by corporations: see General Corposation Law, 
! 44. 

Corrupt use of position or authority: see Penal Law, § 775. 

Soliciting from candidates: see Penal Law, § 779. 

Judicial candidates not to contribute: see Penal Law, § 780. 

Federal statute. — For the Act of Congress relating to corrupt practices, 
see Fed. Stat. Ann., tit. Elections, 

Purpose and construction of statute. — " The object of this statute is clearly 
to compel publicity with regard to campaign expenses; to prevent by such 
publicity the improper use of campaign funds and, in case of improper 
expenditure, to render easy the prosecution of the oflfender. With this end 
in view, it should receive a fair and liberal construction. The object sought 
to .be obtained is important, and it should not ibe defeated by any narrow or 
technical ruling. At the same time, if such a thing is possible, the con< 
struction should be reasonable, so as not to prevent or unduly embarrass 
the conduct of political campaigns under our present ^stem." Matter of 
McLennan, (1910) 65 Misc. 644, 122 N. Y. S. 409, affirmed 142 App. Div. 926. 

Organizations affected. — ^An organization supporting certain principles 
which are an issue in an election, though nonpartisan in character, is a 
political committee under this section where it actively supports some of the 
candidates. Op. Atty.-Gen. (1908) 551. 

Association seeking to defeat proposed constitutional amendment. — As the 
Home Rule Tax Association of the state of New York circulated literature, 
seeking to defeat a constitutional amendment at the polls, and sought to 
induce electors to vote against the proposition, it constituted a political 
conunittee. Matter of Woodbury, (1916) 174 App. Div. 569, 160 N. Y. S. 
902, affirmed (1917) 220 N. Y. 675, 11<6 N. E. 1084. 

§ 321. Statement of campaign receipts and expenditures by 
political committee. The treasurer of every political commit- 
tee which, or any oflScer, member or agent of which in connection 
with any election receives or expends any money or its equivalent 
or incurs any liability to pay money or its equivalent shall file a 
sworn statement setting forth all the receipts, expenditures, and 
liabilities of the committee, and of every officer,, member and other 
person in its behalf. In each case it shall include the amount 
received, the name of the person or committee from whom re- 
ceived, the date of its receipt, the amount of every expenditure, 
the name of the person or committee to whom it was made, and the 
date thereof; and unless such expenditure shall have been made to 
another political committee, it shall state clearly the purpose of 
such expenditure. Expenditures in sums under five dollars need 
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not be specifically accounted for hy separate items, except in the 
ease of payments made for account of or to political workers, 
watchers or niessengers. 

Berired from $ 646 of former Election Law (L. 1909, ch. 22). 

Failure to file comdidate'a 9tatement of expenses: see Penal Law, § 776. 

Itemizing disbursements. — The treasurer is required to state the payments 
made, to whom, and for what purpose, hut is not required to give an item- 
ized account of the actual use made by the person to whom payments were 
made. Matter of McLennan, (19'10) ^5 Misc. 644, 122 N. Y. S. 409, affirmed 
142 App. Div. 926. 

General receipts and disbursements not connected with political campaign. 
—A " political committee " exists wherever three or more persons co-operate 
to bring about the election or defeat of a candidate or a proposition at an 
election, and if they make any expenditure of money in so doing they must 
report their receipts and disbursements. Thus, as the Home Rule Tax Asso- 
ciation of the state of New York circulated literature seeking to defeat a 
constitutional amendment at the polls, and sought to induce electors to vote 
against the proposition, it was held that it constituted a '' political com- 
mittee" within the meaning of the Election Law and must file a report of 
its receipts and expenditures in its political campaign. But it was not 
required to report general receipts and disbursements made in the prosecution 
of its ordinary affairs. Matter of Woodbury, (1916) 174 App. Div. 569*, 160 
N. Y. S. 902, affirmed (191i7) 220 N. Y. 675, 116 N. E. 10S4. 

The wilful failure of the treasurer of a political committee to comply with 
the requirements of this section is a misdemeanor. People v. Knott, (1919) 
187 App. Div. 604, 176 N. Y. 3. 321, affirmed on other grounds (1920) 22S 
N. Y. 608, 127 N. B. 329. 

§ 322. Statement of campaign receipts, expenditures and 
contributions otlier tlian by a political committee. 1. Any 

candidate for election to public office, or for nomination for public 
office at a primary election or convention, or for election to a 
party position at a primary election, shall file a sworn statement, 
setting forth, the particulars prescribed by the preceding section, 
of all moneys or other valuable thing, paid, given, expended or 
promised by him to aid his own nomination or election, or to 
promote the success or defeat of a political party, or to aid or 
influence the nomination or election or the defeat of any other 
candidate to be voted for at the election or primary election or 
at a convention, including contributions to political committees, 
officers, members or agents thereof, and of moneys or other valu- 
able thing received by or promised to him to be used for any of the 
purposes above specified, except that such a statement need not be 
filed by a candidate for party position at a primary election if 
he expended nothing or his only expenditures were for personal 
expenses, as bereinaf ter defined, in a sum not exceeding ten dollars. 
2. Any person, other than a candidate, who to promote the 
success or defeat of a political party, or to aid or influence the 



Digitized by 



Google 



800 ELECTION LAW 



S 323 Campaign Heceipts^ Expenditures, Etc. L. 1922, ch. 588 

election or defeat of a candidate for nomination at a primary 
election or convention, or of a candidate for any party position 
to be voted for at a primary election, directly or indirectly, shall 
give, pay, expend, contribute or promise any money or other valu- 
able thing, except to the chairman, treasurer or a member of a 
political committee or to an agent duly authorized thereto in 
writing by such committee, or to a candidate or agent of such can- 
didate daily authorized thereto in writing by the candidate, or 
except for personal expenses as hereinafter defined, shall file a 
sworn statement setting forth the particulars prescribed by the 
preceding section. 

3. For the purposes of this section, personal expenses shall in- 
clude only payments for traveling expenses and expenses incidental 
thereto, for writing, printing and preparing for transmission any 
letter, circular, or other publication not issued at regular intervals, 
containing a statement of the position or views of the candidate 
or person upon public or other questions, for stationery and postage 
and for telegraph, telephone and other public messenger service ; 
but all such expenses shall be limited to those which are directly 
and personally incurred and paid by the candidate or person 
described in this section. 

Derived from {§ 541, 542 of former Election Law (L. 1909, eh. 22). 

Limitation of amounts to he expended hy ca/ndidates: see Penal Law, § 7S1. 

Duty of candidate to file statement. — For early opinion of the attorney- 
general'<s office on the necessity of statements by candidates see Op. Atty.-Gen. 
(1906) 285; Op. Atty.-Oen. (1909) 925. 

"Office." — The right to participate in a political convention is not an 
" office " within the meaning of this section, but membership in a party com- 
mittee is. Op. Atty.-Gen. (1910) 421. 

§ 323. Filing of statements of campaign receipts, expendi- 
tures and contributions; forms, l. The statement of a treas- 
urer of a political committee shall be filed in the office of the 
secretary of state; and if the committee aided or took part solely 
in the election or defeat of a candidate for election to public 
office or for nomination to public office or for election to party 
position at a primary election who was voted for only within the 
city of New York, a duplicate statement shall be filed in the 
office of the board of elections of the city of N^ew Tort 

2. The statement of a candidate shall be filed, if the candidate 
was voted for only within the city of New York, or elsewhere 
only within a county, in the office of the board of elections, except 
that statements by a candidate for election to a town, village or 
city office, other than in the city of New York, shall be filed in 
the office of the town, village or city clerk. The board of elections 
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» . 

^ith which the etatement of a candidate for election to public 
office is filed shall file forthwith a certified copy thereof with the 
secretary of state, except that in the city of New York the board 
shall so file copies of the statements only of candidates for elec- 
tion to offices other than city, county, and borough offices. 

3. The statement of a person other than a candidate or treas- 
urer of a political committee shall be filed in the office of the 
board of elections of the city or for the county in which such 
person resides. The depositing of such statement, within the time 
required for the filing thereof, in a postoffice, directed to the officer 
or board with whom or which the statement ia required to be filed, 
fully postpaid and registered, shall be equivalent to a due filing 
thereof, except that the filing thereafter of the required statement 
may be compelled if the officer or board did not receive the one 
which was mailed. 

4. Such statement shall be filed within twenty days of the 
election or primary election to which it relates. 

5. The secretary of state shall provide forms suitable for such 
statements. He may print upon the back thereof such provisions 
of this article as he may deem proper. He shall deliver copies to 
boards of elections on their requisition. Each such board shall 
deliver necessary copies for statements of candidates for election 
to town, village and city offices, other than in the city of New 
York, to the city, town and village clerks within the county. The 
secretary of state and each such board or clerk before an election 
shall mail a copy to each nominated candidate for election to 
public office whose statement is required to be filed with him 
or it. The secretary of state and each such board also shall mail 
a copy to any designated candidate for party position or other 
person required to file a statement in his or its office who applies 
therefor. The secretary of* state, before an election or primary 
election, also shall transmit a copy of the appropriate form to the 
treasurer of each political committee. 

Derived from § 549 of former Election Law (L. 1909, ch. 22) and § 776 
of Penal Law. 

§ 324. Treasurer of political committee; filing of name and 
address. Every political committee shall have a treasurer, and 
shall cause him to keep detailed accounts of all money or its 
equivalent, received by or promised to, and of all expenditures, 
and promises of payment made by the committee or any of its 
officers or members or by any person acting under its authority 
or in its behalf. "No member thereof or other person acting 
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under its authority or in its belialf shall receive any money or 
its equivalent, or expend the same until the committee shall have 
chosen a treasurer. There shall be filed in the office of the secre- 
tary of state within five days after the choice of a treasurer a 
statement signed by at least three members of such committer 
giving the name and address of the treasurer chosen. 

Derived from § 643 of former Election Law (L. 1909, ch. 22). 

§ 325. Campaign contributions to be under true name of 
contributor. No person shall in any name except his own, 
directly or indirectly, make a payment or a promise of payment 
to a political committee or to any officer or member thereof, or to 
any person acting under its authority or in its behalf, nor shall 
any such committee or any such person knowingly receive a pay- 
ment or promise of payment, or enter or cause the same to be 
entered in the accounts or records of such committee, in any 
name other than that of the person or persons by whom it is 
made. 

Derived from § 547 of former Election Law (L. 1909, ch. 22). 

§ 326. Accounting to treasurer or candidate; vouchers. 1. 

Whoever, acting as an officer or member or under the authority 
of a political committee, or under the authority of a candidate 
for election to public office, or for nomination for public offixje 
at a primary election or convention, or for election to party 
position at a primary election, receives any money or its equiva- 
lent, or promise of the same, or expends or incurs any liability 
to pay the same, shall, within three days after demand and in 
any event within fourteen days after such receipt, expenditure, 
promise or liability, give to the treasurer of such committee, or 
to such candidate if an agent authorized by him a detailed accourft 
of the same, with all vouchers required by this article, which 
shall be a part of the accounts and files of such treasurer or 
such candidate. 

2, Every payment required to be accounted for, unless tho 
total expense payable to any one person be not in excess of fivp 
dollars, shall be vouched for by a receipted bill stating the par- 
ticulars of expense, and every voucher, receipt or account hereby 
required. shall be preserved for fifteen months after the election to 
which it relates. 

Derived from §§ 644, 645 of former Election Law (L. 1909, ch. 22). 
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§ 327. Application of article limited. This article shall 
apply to elections of town or village officers only in respect of 
the provisions requiring a candidate to file a statement and regu- 
lating the form thereof and the time and place of filing. This 
article shall not apply to any peVson, association or corporation 
engaged in the publication or distribution of any newspaper or 
other publication issued at regular intervals in respect of the 
ordinary conduct of such business. 

Derived from § 561 of former Election Law (L. 1909, ch. 22) and § 770 
of Penal Law. 



AETICLE 14. 

JUBICLAX PbOOEBDINOS. 

Section 330. Proceedings as to designations, nominations, ballots 
and canvass. 

331. Proceedings as to registration and voting. 

332. Proceedings as to enrollment. 

333. Profceedingis for" examinatioji or preeervation of 

ballots. 

334. Proceedings to compel filing of statements or cor- 

rected statements of campaign receipts, expendi- 
tures and contributions. 

335. Procedure. 

336. Proceedings to review removal of member of com- 

mittee. 

§ 330. Proceedings as to designations, nominations, ballots 
and canvass. The supreme court or any justice thereof within 
the judicial district shall determine any question arising, and make 
such order as justice may require, in respect of the following 
matters: 

1. The designation of any candidate, in a proceeding insti- 
tuted by any candidate aggrieved or by a person who shall have 
filed objections pursuant to section one hundred and forty-two. 

2. The nomination of any candi ""'ate, or his election to any party 
position, in a proceeding instituted by any candidate aggrieved 
or by the chairman of any committee as defined in section two, or, 
in the case of a nomination made otherwise than at a primary 
election, by a person who shall have filed objections pursuant to 
section one hundred and forty-two ; and the court or justice may 
direct a reassembling of any convention or the holding of a new 
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primary election where a convention or primary election has been 
characterized by such frauds or irregularities as to render impos- 
sible a determination as to who rightfully was nominated or 
elected, but a proceeding under this subdivision relating to a 
primary election, must be instituted within ten days of such 
primary election. 

3. The form and contents of official ballots, including ballots 
upon voting machines, and the right to the use of any emblem or 
color, in a proceeding instituted by any candidate aggrieved or 
by the chairman of any committee as defined in section two. 

4. Protested, wholly blank or void ballots shown upon the state- 
ment of the canvass in the election district, or any rejected 
absentee voters' ballots for an election district, in a proceeding 
instituted by any candidate aggrieved, or the chairman of any 
committee as defined in section two, against the board of can- 
vassers, if any, of the returns from, such district, and otherwise 
against the board of inspectors of election of such district, both 
of which boards shall continue in oflBce for the purposes of this 
subdivision; 'and the court or justice may direct a recanvass, 
or the correction of an error in the canvass, of such ballots, but a 
proceeding under this sulbdivision must be ii^tituted within twenty 
days of the election. 

5. The canvass of returns by the state or a county or a city 
board of canvassers, in a proceeding instituted by any voter, except 
that a proceeding on account of the failure of the state board of 
canvassers to act upon new returns of a board of canvassers of any 
county, made pursuant to the order of a court or justice, may be 
instituted only by a candidate aggrieved or by a voter in such 
county; and the court or justice may direct a recanva^ or the 
correction of an error or the performance of any duty imposed by 
law on such a state, county or city board, but a proceeding under 
this subdivision must be instituted within thirty days after the 
alleged erroneous statement or determination was made, or the 
time when the board should have acted in the particulars as to 
which it is claimed to have failed to perform its duty. 

The county judge within his county also shall hfive jurisdiction 
of a proceeding under sulbdivision one of this section, of a pro- 
ceeding under subdivision two of this section, except as to a 
nomination or election at a primary election or a nomination by 
a state or judicial distri'ct convention, and of a proceeding under 
subdivision three of this section. 

Derived from §§ 50, 125, 134, 344, 381, 430, 433, 435, 520, 533 of former 
Election Law (L. 1909, ch. 22), § 56 having been added to that Law by L. 
1911, ch. 891, and § 533 by L. 1920, ch. 875. 
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Decisions Construing S;ections of Fobmee Election Law 
FROM Which Above Section Was Derived 

/. Section 66 (Contests; judicial review) , a05 

1. Generally, S06 

2. Nature of and grounds for relief. ^ 300 

3. Parties and procedure., 309 

II, Section 125 (Conflict in names or eniblents) , 309 

III, Section 134 (OJ}jections to certificates of nomination), 313 

IV, Section 344 (Errors and omissions in ballots) , 313 
V, Section 381 (Judicial investigation of ballots) , 314 

1, Generally, 314 

2, Time of institution of proceeding, 314 

3, Subjects and scope of relief, 314 

4, Parties and procedure, 317 

VI, Section 433 (Mandamtis to county or state boards of can" 
vassers to correct errors)., 3 IS 

1. Generally, 3 IS 

2, Scope of proceedings, 318 

L Section 56 (Contests; Judicial Review). 
1. Generally, 

Statute as source of judicial power. — See Matter of Holle, (1914) 160 App. 
Div. 360, 145 N. Y. S. 388; Schieflfelin v. Britt, (1912) 160 App. Div. 668, 
135 N. Y. S. 62, affirmed without opinion (1912) 206 N. Y. 677; Matter of 
Ganley, (1916) 90 Misc. 445, 164r N. Y. S. 773; Brown v. Cole, (1907) 64 
Misc. 278, 104 N. Y. S. 109. 

Rule of construction of section. — Matter of Trombley, (1912) 160 App. 
Div. 14, 134 N. Y. S. 374. 

Jurisdiction of board of elections. — In Matter of Cahill, (1910) 108 Misc. 
449, 178 N. Y. S. 468, it appeared that on July 28, 1919, the chairman of the 
Democratic county committee of Richmond county filed with the board of 
elections of the city of New York a statement showing the number of com- 
mitteemen to be elected at the primary in each district. On August 6, 1919, 
petitions were filed on behalf of those chosen by -the organization of the party 
for these places, and on the same day a written objection to the statement 
was filed with said board, upon the ground that it did not specify the correct 
number of members to be voted for as required by former section 37. Two days 
thereafter another objection in writing waa filed with the board, based on 
similar grounds. Upon the same day that notice of said objections was 
duly given^ a hearing was had thereon ^fore the board at which both sides 
were given full opportunity to state their respective contentions. It was held 
that a resolution by the board of elections that the statement filed by the 
county chairman was defective and not in accordance with the Election Law 
and that the names of the persons that might thereby be designated for 
members of the county committee were not entitled to be placed upon the 
ballot, was within the board's jurisdiction, and that having acted within its 
statutory powers a motion to declare the resolution void would be denied. 

General scope of court's power. — " This section is very broad and confers 
wide summary powers upon the court, the purposes clearly being to enable the 
court to act promptly to correct fraudulent practices and compel fair conduct 

20 
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of primary elections. So far as concerns the riglit of any person to partici- 
pate in a primary election, or to enroll or to exercise any right with regard 
to such elections, the court may issue a mnndamus or certiorari. It is, haw- 
ever, within the power of the court, in a proper case, summarily to set aside 
a fraudulent primary election and order that a new election be held. ( Rahbitt 
V. Garand, (1903) 80 App. Div. 119.) Slich is the clear intention of the sec- 
tion. Whether the court, having the power, will exercise it rests in its eound 
discretion and must be determined in each case by the facts of that particular 
case. The section is not punitive, but corrective and designed merely to 
cancel unlawful proceedings which have resulted or may have resulted in 
the declaration of a false result. If upon the application itself it appears 
reasonably clear that the unlawful acta complained of could not have affected 
the result of the election, and at most only served to swell the apparent 
majority of the successful candidate, a case is not presented in which the 
court is bound to act." Matter of Ooughlin, (1910) 137 App. Div. 283^ 121 
N. Y. 6. 980, affirmed (1910) 198 N. Y. 613 mem. 

The power given to review any action or neglect of the officers or members 
of a board " must be confined to such matters as the board being reviewed 
had jurisdiction of," and to official acts. Matter of Hines, (1910) 141 App. 
Div. 669, 126 N". Y. S. 386 (holding that acts of primary inspectors could not 
be reviewed in proceeding against the board of elections which acted on 
returns, as it was bound to do) ; Matter of King, (1913) 155 App. Div. 720, 
140 N. Y. S. 914; People v. Hunt, (1902) 75 App. Div. 3d, 77 N. Y. S. 97S. 

g. Nature of and Grounds for Relief. 

Injunctive relief. — This section did not warrant the issuance of an injunc- 
tion to restrain a threatened wrong, and so an application for an injimction 
against the reorganization of a committee would be denied. In re Wood 
(1914) 161 N. Y. S. 856. Nor, where a proceeding was instituted to review 
the action of inspectors of primary election and to determine a contest over 
the election of a committeeman, had the justice before whom the proceeding 
was instituted any authority to restrain the person holding a certificate of 
election from performing the duties of his office pendente lite. Matter of 
Holle, (1914) 160 App. Div. 369, 145 N. Y. S. 388. And where the inspectors 
of a primary election properly certified the result of the election, the court 
could not restrain the threatened action of the custodian of primary elections 
to issue a certificate to one not elected, and a proceeding brought before the 
certificate of election had been issued was premature. Matter of Zimmer, 
(1912) 76 Misc. 320, 134 N. Y. S. 502. 

Mandamus as concurrent remedy. — " The respective organizations are now 
recognized by law, and the members are regarded, for certain purposes, as 
public officers, and in so far as the legislature has devolved duties on political 
organizations, the performance of such duties may be enforced by man- 
damus . . . or summarily under section 56." Koenig v. Britt, (1912) 149 
App. Div. 68, 133 N. Y. S. 839, affirmed without opinion (1912) 204 N. Y. 681. 
So the duty of the secretary of state to issue a new certificate of nomination 
on the receipt of amended returns was enforceable by mandamus. In re 
Sweeney, (1913) 209 N. Y. 567, 103 N. E. 164. And the right to enroll could 
be enforced by mandamus. Matter of Kirk, (1910) 66 Misc. 535, 123 N. Y. S. 
H061; In re Guess, (1896) 16 Misc. 306, 38 N. Y. S. 91. 

Compelling adoption of party rules. — If a party organization failed to 
adopt appropriate amendments to its rules to carry into effect the provisions 
of the Primary Election Law the members of the party could compel action by 
it, either by mandamus or under this section. Koenig v. Britt, (1912) 149 
App. Div. 68, 133 N. Y. S. 839, affirmed (1912) 204 N. Y. 681 mem. 

Removal of chairman of committee. — The action of a county committee in 
removing a member from his position as chairman of the coiq;g;\it^ yr^ pot 
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a subject of review under this section. Matter of Ganley, (1915) 90 Misc. 
445, 164 N. Y. S. 773. 

Correcting mistalce of elector. — This section "confers power of summary 
proceeding upon the court or a justice thereof only in case of erroneous action 
on the part of the officials therein specified, and does not give any power to 
correct mistakes made by the electors themselyes." Matter of King, (IS-IS) 
156 App. Div. 720, 140 N. Y. S. 91i4 (defect in petition for designation) ; 
Jftckson V. Britt, (1911) 147 App. Div. 87, 131 N. Y. S. 877 (mistake of 
elector in enrolling in wrong party) . 

Appointment of election officers.— It seems that under this section a 
Supreme Court justice had no jurisdiction to review the action of a public 
officer in refusing to appoint election officers from a list presented by a politi- 
cal committee. McShane v. Murphy, (1903) 86 App. IMv. 666, 83 N. Y. S. 
1018, affirmed (1903) 177 N. Y. 628, eo N. E. Ili26. 

Irregularity in calling convention. — This section was held to authorize the 
court to sanction a town convention called by a majority of the town com- 
mittee, the chairman being away ajid having failed to issue the necessary call. 
Matter of Joslin, (1911) 73 Misc. 364, 132 N. Y. S. 416. 

Seating delegates to convention. — This section gave the court power to 
review the action of a convention in refusing to seat delegates. Matter of 
Lazarus, (1910) 140 App. Div. 406, 125 N. Y. S. 414. 

Fraudulent acts of inspectors. — Where election inspectors ejected watchers 
from the polling place before the votes were canvassed and certified to a 
fraudulent return as to the election of candidates for county committeemen, a 
Supreme Court justice, under this section, had jurisdiction to set aside their 
fraudulent acta Rabbitt v. Garand (1903) 89 App. Div. 119, 85 K Y. S. 473. 

Correction of official ballot. — This section did not authorize proceedings to 
strike names from the official ballots, or otherwise to correct the same, but 
was limited to the correction of errors in the primary proceedings. Matter 
of Cragg, (1907) 121 App. Div, 921, 107 N. Y. S, 1124; People v. Dooling, 
(1910) 69 Misc. 391, 125 N. Y. S. 867. 

Irregularities in printed ballot. — The court has no power to order a new 
primary election because of irregularities in the printed ballot, due to a 
mistake of the election officials, there being no fraud in the election. Matter 
of Holtzmann, (1914) 87 Misc. 116, 160 N. Y. S. 270. 

Order of names on ballot. — If the board of elections made an erroneous 
decision as to the order in which names should appear on a ballot, its decision 
could be reviewed under this section. Matter of Duell, (1912) 14*9 App. Div. 
©90, 134 N. Y. S. 75 (per Laughlin, J., dissenting), reversed on other grounds 
(1912) 205N. Y. 79. 

Fraud as prerequisite to new primary/ — ^Another primary election for county 
committeemen could be directed only for fraud and not for lack of knowledge 
of the law or for a mistake. Matter of Brooks, (1017) 101 Misc. 716, 166 
N. Y. S. 979, affirming (1917) 180 App. Div. 915, 167 N. Y. S. 109O. 

Conclusiveness of notary's certificate to nominating petition. — The court 
had no power to go behind a petition designating candidates to be voted for 
at a primary election, which was regular on its face and contained the 
required notary's certificate, though some of the signers asserted that they 
were not sworn as required by the act and did not acknowledge their signa- 
tures. Matter of Board of Elections, (1912) 76 Misc. 33, 134 N. Y. S. 639. 

Determination of intention of voters. — In !Miatter of Zimmer, (1912) 76 
Misc. 320, li34 N. Y. S. 602, it was held that the court had no power to 
alter the return of the inspectors of a primary election, where such return 
was in accord with the votes cast and was neither fraudulent nor erroneous; 
and tJiough on a second trial of the same case (Matter of Zimmer, (1912) 
77 Misc. 336, 136 N. Y. S. 506), it was held that the court might determine 
for whom ballots were cast and declare the result to be in favor of a candi- 
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date other than the one to whom the certificate of election was issued, this 
conclusion was expressly disapproved in Matter of Sherman, ( 1916 ) 92 Misc. 
589, 157 N. Y. S. 236, and a directly contrary decision was made. The court 
also referred to the fact that in Matter of Tenjost, (1915) 169 App. Div. 
300, 154 N. Y. S. 70®, the Appellate IXvision expressly refused to concur in 
the construction placed on section 56 on the second trial of the dimmer case, 
supra. iSee also Matter of King, (1913) 165 App. Biv. 720, 140 N. Y. S. 
914; Matter of Hines, (1910) 141 App. IMv. 66*9, 12fi N. Y. S. 386. In Mat- 
ter of Sweeney, (1913) 168 App. Div. 406, 143 N. Y. S. 727, reversed on 
other grounds (1913) 1209 N. Y. 667, 103 N. E. 164, it was held that a cer- 
tificate of nomination issued to one IHJenry V. Borst should be canceled 
where hia nomination depended upon counting in his favor two votes nomi- 
nally cast for "Harry V. Borst," who was an existent person, the son ol 
Henry V. Borst, living in the district. Commenting on this decision, the 
court in Matter of Sherman, supra, said: "The Appellate Division in revers- 
ing the decision of the lower court (see Matter of Sweeney, (1913) 158 
App. Div. 496), held that the legal presumption was that the two ballots 
cast for Harry V. Borst were intended for the son of Henry V. Borst and not 
for Henry V. Borst himself and that the secretary of state had, therefore, 
improperly certified that Henry V. Borst was duly nominated. In the lower 
court the reasoning proceeded upon the theory that the court might, under 
flection 56 of the Election Law, determine in a summary proceeding the intent 
of the voter. The appellate court, on the other hand, proceeded upon the 
theory that there had been an erroneous action of the election board in that 
it had certified that Henry V. Borst had received two votes which had actually 
been cast for Harry V. Borst, a resident of the district, and that this error 
thought the case within the purview of section 5G of the Election Law." 

Incorrect canyass of ballots cast for state committeeman. — Where the 
inspectors of elation were made parties to the proceeding, the court had 
power to order the custodians of primary election records to produce ballots, 
cast for rival candidates for the position of atate committeeman, for exami- 
nation and recanvass, if the correctness of the original canvass was chal- 
lenged, and could provide that the rival candidates might be present in 
person and by counsel, and that examination should be made in the presence 
of the custodians of the records, or employees of their department designated 
by them, and that the election inspectors might likewise be present in per- 
son or by counsel. It was not necessary that a separate proceeding be taken 
against the officers of each election district, but there could be one proceed- 
ing against all the officers of the several districts, where each contributed 
to a result alleged to be incorrect. MJatter of Tenjost, (1916) 171 App. Div. 
528, 157 N. Y. S. 52a 

Review of proceedings of custodians of record. — In a proceeding to review 
the action of the custodians of primary records, the court could, where the 
election inspectors had been made parties to the proceeding, order the cus- 
todians to produce the iballots cast for the rival candidates and recanvass 
them, and could provide for the presence of the candidates, the election 
officials and their counsel. In such case it was not necessary to bring a sepa- 
rate proceeding against the election officials of each district. There might be 
one proceeding against all of the officials. Matter of Tenjost, (1916) 171 App. 
Div. 129, 157 N. Y. S. 528. In a former appeal of this case (Matter of Ten- 
jost, (1915) 169 App Div. 3i00, 154 N. Y. S. 708), it was held that the court 
did not have the power to make a recanvass where the custodians were not 
parties. In Matter of Sherman, (1915) 92 Misc. 589, 157 N. Y. S. 236, it was 
held that in such a proceeding the court would not interfere unless it was 
shown that the action of the custodians " in canvassing and certifying, the 
result" was fraudulent, erroneous or in violation of some duty or responsi- 
bility imposed by law. Accordingly where it appeared that certain ballots. 
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intended for one of the candidates, had names other than the candidate's 
correct name written upon them, and that the custodians of the primary 
record so certified, the court refused to interfere, holding that no neglect of 
any election official had been shown. The court, in reaching this decision, 
followed that rendered in the first appeal of Matter of Tenjost, (19*15) 169 
App. Div. 3O0, 154 N". Y. S. 708. See supra, this paragraph. 

Review on appeal after election. — Notwithstanding that a primary election, 
with reference to which a determination had been made by a Supreme Court 
justice, had been held, where the questions decided were of general importance 
they would be passed upon on an appeal. Matter of King, (1913) 155 App. 
Div. 720, 140 N. Y. S. 914. 

3. Parties and Procedure 

Persons entitled to relief. — It seems that this section vested in the court 
authority to construe the Primary Election Law at the suit of any party feel- 
ing himself aggrieved by its operation. People v. Dooling, (1908) 128 App. 
Div. 1, 112 N. Y. S. 71', affirmed (1908) 193 N. Y. 604 mem. But it was held 
that a member of a county committee could not, as such, under this section 
compel the recognition of another person, not named, as a member of the 
executive committee of the county committee. People v. Democratic General 
Committee, (1903) 175 N. Y. 415, 67 K E. 898, affirming 82 App. Div. 173, 
81 N. Y. S. 784. 

Necessary parties. — " It was not the intention of the statute to authorize 
a recount of the votes and a declaration of a different result based upon such 
recount in a proceeding against custodians of primary records alone." In re 
Tenjost, (1915) 169 App. Div. 300, 154 N. Y. S. 708. 

Notice to candidates affected. — If a single proceeding could be maintained 
against election commi^oners and the secretary of state to review the action 
of the former in making returns and of the latter in issuing a certificate 
of nomination, it could be done only after notice to the candidates affected. 
In re Sweeney, (1913) 209 N. Y. 567, 103 N. E. 164, reversing 158 App. Div. 
496, 143 N. Y. S. 727. 

Venue. — Where a committee legally existent for some purposes was claimed 
to have acted in excess of its authority, and the secretary of state had made 
such action the basis of the issuance of a certificate, a review of the act of 
the committee and of the secretary of state could be had in the judicial 
department where the committee existed and acted. Matter of Trombley, 
(1918) 150 App. Div. 14, 134 N. Y. S. 374, appeal dismissed (1912) 206 N. Y. 
632, 9« N. E. 1103. 

11. Section 125 ('Conflict in Names ob Emblems) 

Conclusiyeness of determination of political authorities. — ^As said in Matter 
of Broot, (1894) 6 Misc. 4415, 27 N. Y. S. 176: " In proceedings of this char- 
acter the decisions of party conventions, committees or caucuses are not 
binding, and have no weight with the court; one of the very purposes of the 
law is to determine whether the action of such bodies is in conformity with 
the laws of the state." 

Nature of proceedings. — The proceeding authorized by this section was, 
under the provisions of the Code of Civil Procedure, a special proceeding. 
In re Social Democratic Party, (1905) 182 N. Y. 442, 75 N. E. 415, reversing 
on other grounds 105 App: Div. 243, 93 N. Y. S. 1023; Emmet v. Ennis, (1896) 
150 N. Y. 538, 44 N. E. 1102, reversing on other grounds 9 App. Div. 237, 
41 N Y. S. 500. " The proceedings are summary proceedings, and cannot be 
governed by the same strict rules of pleadings or of evidence that are proper 
and required in ordinary proceedings in civil actions." Matter of Adams, 
(18&7) 21 Misc. 39», 47 N. Y. S. 543. 
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Jurisdiction of judge of Superior Court. — ^A judge who was given by statute 
the powers of a Supreme CSourt justice could take jurisdiction of a proceed- 
ing under this section. Matter of Cuddeback, (1890) 3 App. DiV. 103, 39 
N. Y. S. 388. 

Venue. — The district and county referred to in the section as the place 
where the proceedings should be brought were " the district and county within 
which the complainant and respondents reside and where the transaction arose 
whiich was the subject *' of the contest, and not the district and county where 
the filing officer resided. In re Fairchild, (1897) 151 N. Y. 359, 45 N. E. 
943. In the case of a nomination for a state office it was held that the pro- 
ceedings could be instituted where the complaining citizen resided. Gillespie 
V. McDonough, (1902) 39 Misc. 147, 79 N. Y. S. 182. 

Who could institute proceedings. — Formerly the decision on the conflict 
between emblems or names was determined in the first instance by the officer 
with whom the certificate was filed, written objections being made before him, 
and it was held that a review of his decision by the courts could be had only 
by one who had filed written objections. In re Social Democratic Party, 
(1905) 182 N. Y. 442, 75 N. E. 415, reversing 106 App. Div. 243, 93 N. Y. S. 
1023; Matter of Logan, (1906) 116 App. Div. 146, 102 N. Y. S. 200; People 
v. Dooling, (1910) 69 Misc. 391, 125 N. Y. S. 857, affirmed Ml App. Div. ^18, 
125 N. Y. S. 857. Said the court in the case of Matter of Logan cited supra, 
at page 147 : " Our attention has been drawn since the argument to the case 
of Fernbacher v. Roosevelt, ( 1895 ) 90 Hun 441, in which the General Term of 
this department expressed views favoring such right of review. But a subse- 
quent decision of the Ck>urt of Appeals (Matter of Social Democratic Party, 
(1905) 182 N. Y. 442), although not expressly referring to Fernbacher v. 
Roosevelt, in effect overrules that decision. The Court of Appeals there clearly 
held that the filing of objections to a certificate of nomination with the proper 
board or body under the statute is the institution of a special proceeding, and 
that the parties thereto are the objector and those to whom notice is required 
by the statute to be given, who are the candidate whose rights may be affected 
and the committee representing the nominators; and that where the objec- 
tions are overruled, the matter can only be reviewed by the court on the peti- 
tion of a person who filed objections. The logical effect of that decision is, 
that where, as here, the objections were sustained the decision can only be 
reviewed on the application of the candidate or of the committee representing 
those who placed him in nomination." In Matter of Woodworth, (189<2) 64 
Hun 522, 19 N. Y. S. 525, it was held, under L. 1890, ch. 262, § 13, that a 
member of a county committee had no standing to apply for an order to 
review the decision of the filing officer upon objections to a certificate of 
nomination. 

Existence of conflict or dispute. — Where members of an independent body 
had filed an independent certificate nominating a candidate for an office for 
which no certificate had been filed by the body, as they were entitled to do, 
the party authorities could not repudiate the certificate and maintain proceed- 
ings under this section, there being no dispute as to who was entitled to use 
the emblem. Matter of O'Brien, (1012) 152 App. Div. 856, 137 N. Y. S. 718, 
1106, affirmed (1912) 206 N. Y. 694, 90 N. E. 1111. There was no conflict 
where only one party or body had attempted to use a particular emblem at an 
election. Schieffelin v. Britt, (1912) 150 App. Div. 568, 135 N. Y. S. 62, 
affirmed without opinion (1912) 206 N. Y. 677. But see Matter of Smith, 
(19011) ^ Misc. 292, 73 N. Y. S. 463, wherein it was held that the priority 
referred to did not mean use at the same election. 

Time of institution of proceedings. — Where no excuse existed, a proceeding 
instituted after the time for making an order had expired was too late. 
People V. Dooling, (1910) 60 Misc. 391, 125 N. Y. S. 857, affirmed 141 App. 
Div. 918, 125 N. Y. S. 857. Where the last day for making objections was also 
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the last day of registration, so that no objections could be made until after 
the registration was completed, as until then it could not be known whether 
the signers were qualified, a proceeding instituted two days later, a Sunday 
intervening, was in time, -the provision as to the time of making the final 
order being directory. Matter of Stoddard, (19'13) 168 App. Div. 526, 143 
N. Y. S. 739. 

The provision of this section, stating that the final order of the Special 
Term, determining the validity of an independent certificate of nomination, 
must be made on or before the twelfth day preceding the day of electik>n, 
was directory and not mandatory and the court had jurisdiction of an 
application for writ of mandamus to compel the board of elections to accept 
such certificate, although the proceeding was instituted less than twelve 
days before election day. Greenwald v. Boyle, (IW?) 179 App. Div. 672, 
167 N. Y. S. 154, affirmed on other grounds (19«17) 221 N. Y. 688, 117 
N. E. 1068. 

, Time of final ordeiir— This section formerly required that the " final order " 
should be made on or before the last day for filing certificates of nomination 
to fill vacancies; but it was held that where the court acquired jurisdiction 
and the case was submitted within the required time the fact that the order 
was granted after the time was immaterial, the provision being directory 
merely. In re Hennessy, (1900) 164 N. Y. 393, 58 N. E. 446, reversing 54 
App. Div. 180, 6« N Y. S. 463, which reversed 32 Misc. 616, 67 N. Y. S. 551. 
So it was held that the direction as to the time of rendering a final decision 
was directory merely as applied to a proceeding for review instituted on the 
same day that the decision of the filing officer was made, his decision being 
unavoidably delayed until after midnight on the last day for filing certifi- 
cates. Matter of Herman, (1906) 108 App. Div. 335, 96 N. Y. S. 144. When 
this section provided merely that the order should be made within a certain 
time, it was held that the limitation did not apply to an order made on 
appeal. Emmet v. Ennis, (1896) 160 N. Y. 538, 44 K E. 1102, reversing 
9 App. Div. 237, 41 N. Y. S. 500. 

Pleading. — Where in fact the proceeding was taken under this section it 
was held immaterial that the papers described it as taken under another 
section. MTatter of Haugh, (1910) 141 App. Div. 26, 1«25 N. Y. S. 704. 

Scope of review. — Under this section as it formerly read the filing officer 
was required to pass on the objections in the instance. Matter of Carr, 
(1^04) 94 App. Div. 493, 88 N. Y. S. 107; People v. Board of Canvassers, 
(1903) 79 App. Div. 514, 80 N. Y. S. 25. And the court was limited to a 
review of the determination of the filing officer. Matter of Thirty-second 
Assembly Ddst., etc., (1905) 108 App. Div. 361, 95 N. Y. S. 616. So the 
court could consider only the facts presented to the board of elections. 
Matter of Fairchild, (1897) 115 N. Y. 369, 45 N^. E. 943; Mfeitter of Horan, 
(1906) 108 App. Div. 269, 95 N. Y. S. 607. 

Power to compel separation of party vote. — Where under the former sys- 
tem an independent body had nominated the same candidates as a political 
party, the court could not, under this section, compel the board of canvassers 
to correct the returns to show how many ballots were cast by voters imder 
the emblem of the independent body, so as to enable it to act as a party at 
the next election. People v. Board of Canvassers, (1903) 79 App. Div. 614, 
80 N. Y. S. 25. 

Factions in party. — When the convention system was in force it was held 
that the provision with reference to factions applied to two conventions held 
at different places, each claiming to be the regular convention of a party. 
People V. Roosevelt, (1897) 151 N. Y. 369, 45 N*. E. 840. 

Nomination for offices not filled by body. — Where an independent body had 
made nominations for some but not all offices to be filled at an election, mem- 
bers of such body could join in a certificate nominating candidiates for other 



Digitized by 



Google 



312 ELECTION LAW 



§ 330 Judicial Proceedings L. 1922, eh. 588 

offices, and the certificate first filed by such members was entitled to priority. 
Matter of Independent Nominations, (1906) 186 N. Y. 266. 79 N. E. 708. But 
see Matter of Folks, (1909) 134 App. Div. 376, 119 N. Y. S. 71, affirmed 
without opinion ( 1909) 196 N. Y. 540, 90 N. E. 115©, wherein it was said that 
''to hold that a certificate first filed with the board of elections nominating 
candidates of another party who are in opposition to the general ticket on 
which they desire to be placed must be adopted merely because it was first 
filed would violate the whole spirit of the Election Law and the system 
thereby created." To like effect as to candidates of another party is Matter 
of Commissioner of Elections, (1909) 64 Misc. 620, 120 N. Y. S. 580. Where 
an independent body had committees for the various districts for which 
nominations were to be made, the affidavits of the executive officers of the 
body were admissible to show that candidates named in a certificate which 
adopted its emblem were mere intruders endeavoring to secure the benefit 
of the emblem and name of such body. Matter of Quinby, (1906) 116 App. 
Div. 142, 102 N. Y. S. 201. 

Similarity of names. — Under this section the name "Social Democratic 
Party" was deemed substantially the same as "Democratic Party" where 
tihe national organization of the former party is known as the " Socialist 
Party," as the campaign literature, etc., would not inform the voter of tihe 
difference in the parties. In re Social Democratic Party, (1905) 182 N. Y. 
442, 75 N E, 415. On the other hand, where the words "Democratic Party" 
had already been incorporated in the names of two contending parties, and a 
new party called the "National Democraitic Party" had conducted an active 
campaign, it was held that the name of the new party was not the same or 
substantially the same as that of the old. Matter of Greene, (1806) 9 App. 
Div. 233, 41 N. Y. S. 177, affirmed (1896) 160 N. Y. 566, 44 N. E. 1124. 
The name " Independent Progressive " was held to conflict with that of 
"The National Progressive Party." .Matter of Kaufman, (1912) 78 Misc. 72, 
138 K Y. S. 804. 

Selection of new name. — The provision for selecting a new name in case of 
conflict did not apply wihere an independent certificate selected a name includ- 
ing the name of an organized political party in violation of former section 123. 
Matter of Ckrr, (1904) 94 App. Div. 493, 88 N. Y. S. 107. 

Appealability of order. — The order of the Special Term was appealable. 
Emmet v. Ennis, (1896) 160 N. Y. 638, 44 N. E. 1102, reversing on other 
grounds 9 App. Div. 237, 41 N. Y. S. 500; Matter of Halpin, (1905) 108 
Ajpp. Div. 2i71, 95 N. Y. S. 611. 

Determination of appeal after election, — i Notwithstanding the fact that an 
election had been held, a contest with reference to a nomination could be 
determined on appeal from an order entered under this section, where the 
decision might prevent future embarrassment with reference to the same 
question and there was a conflict in the deci'sions of the lower courts as to 
the law applicablie to the case. In re Fairchild, (1897) 151 N. Y. 3i59, 45 
N. E. 943. See also Matter of Cuddeback, (1896) 3 App. Div. 103, 3fi N. Y. 
S. 388. In Matter of Woodworth, (1892) 64 Hun 622, 19 N. Y. S. 1526, it 
was held that after the election had been held objections to a certificate of 
nomination presented only abstract questions which were not properly 
determinable by the court. 

Duty of boards of elections regarding defective certificates of nomina- 
tion.— In Matter of Murphy, (1919) 109 Misc. 68, 179 N. Y. S. 619, it was 
held that while it was the duty of a board of elections to see that no name 
was improperly placed in nomination, it could not, before registration w«« 
complete, finally decide whether or not a candidate's name should appear 
on the official ballot. And it was further held that since it was impracticable 
for a board of elections, in the first instance, to procure a judicial deter- 
mination of all queetaons arising with reference to the validity of every 
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certificate of nomination, where the board found on inspection that a cer- 
tificate of nomination was apparently so defective as to make it improper 
that the name of th^ candidate should be printed on the official ballot, it 
should cause the candidate to be notified that his name would not so appear 
and leave it to himi, if 130 advised, to apply to the court under this section, 
for such an order in the premises as justice required. 

III. Section* 134 (Objections to Cbbtificates of 
Nominatioit) 

See further annotations under preceding division. 

Procedure generally. — -When certificates of nomination are filed with 
the board of elections and are regular upon their face, any question regard- 
ing their validity or legality must be dietermined in the first instance by 
the Supreme Court or county judge. For the purpose of filing the certificates 
of nomination and pJacing the names of nominees upon the official ballot, 
the board of electiouis acts ministerially. If for any reason not appearing 
upon the papers the certificate is insufficient, illegal or invalid and the 
jMmes oi the nominees should not be placed upon the official ballot, a 
direction to this effect should first be made by the Supreme Court or the 
county judge. Matter of Lindgren, (1921) 232 N. Y. 59, 133 N. E. 3:53, dis- 
miseing appeal from ( 192:1 ) 19® App. Div. 319, 190 N*. Y. S. 321. 

Notice to candidates. — (Notice to the candidates affected was essential. 
In re Sweeney, (1913) 209 N. Y. 567, 103 N. E. 164; Matter of Board of 
Elections, (1912) 76 Misc. 33, 134 N. Y. S. 639. 

Mandamus. — Where, on the receipt of amended returns, it became the duty 
of the secretary of state to give a new certificate of nomination, the remedy 
of the person entitled thereto was by mandamus. In re Sweeney, (1913) 
209 N. Y. 6e7, 103 N. E. 164. 

IV. Section 344 (Ebboes and Omissions in Ballots) 

Right to vote for office not on ballot. — The remedy provided by thi-s section 
was not exclusive in the sense that it deprived an elector of the right to vote 
for an office which should be filled at an election, for which no provision was 
made in the ballot as printed. Matter of Deitz, (1914) 87 Misc. 610, 150 
N. Y. S. 43. 

Time of objection. — This section authorized proceedings to correct ballots 
only after they had been prepared, and did not warrant a proceeding to 
prevent the namea off <jandidates being printed on. ballots yet to be prepared. 
Matter of Noble, (1898) 34 App. Div. 65, 64 N. Y. S. 42. Conversely, under 
the party column system it was held that after the ballotd had been used, 
objection;^ based on the placing of names of candidates in wrong columns 
were unavailable. People v. Wood, (1»95) 148 N. Y. 142, 42 N. E. 536; 
People v Board of Canvassers, (1905) 105 App. l>iv. 197, 94 N. Y. S. 996, 
affirmed (1905) 183 N". Y. 538, 76 N E. 1116; CVlatter of Houligan, (1907) 
55 Misc. 5, 106 N. Y. S. 205; Mktter of Hirsh, (1805) 14 Misc. 377, 36 
N. Y. S. 19. 

In view of the remedy provided by this section persons interested in an 
election could not take advantage, after election, of a palpable error in bal- 
lots which did not affect the result of the election. Matter of Oroton, (1909) 
6a Misc. 370, 118 N*. Y. S. 417, affirmed 134 App. Div. 991, 119 N. Y. S. 1147. 

Mandamus to compel placing names of convicts on ballots. — Where it 
aippeared to the Special Term or the Appellate Division that certain nominees 
were incarcerated in state prison for a felony and that their terms extended 
beyond election day, these courts in the exercise of discretion could" deny 
9JX application fox a writ of mandpinus comfpelling the board of electiooA 
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to place their names upon the official ballot. Matter of Lindgren, (1921) 
2S2 N- Y. 69, 133 N. E. 353, dismisding appeal from (1921) 198 App. Div. 
319, 190 N. Y. S. 321. 

Procedure under 'Ballot Reform Act. — Under section 13 of the Ballot Reform 
Act (L. 1890, eh. 262), providing that the officer charged with the duty of 
making up and printing the ticket should in the first instance pass on 
objections thereto, and that his decision was final unless an order was m&de 
by a court of competent juri<9diction, etc., it was held that it was not intended 
that such officer should first have to rule on the objection before the oourt 
order could be made. People v. Ryan, ( 1891 ) 60 Hun 398, 15 N. Y. S. 62fr. 

V. Section 381 (Judicial Investigation of Ballots) 

1. Generally 

Town meetings.— See In re Larkin, (190O) 163 N. Y. 201, 57 N. E. 404, 
reversing 46 App. Div. 366, 61 N. Y. S. 597, which reversed on other grounds 
27 Misc. 569, 59 N. Y. S. 62 j G^iatter of Baldwin, (19130 80 Misc. 263", 141 
N. Y. S. 51. 

Congressional elections.^ — Congress is the final judge of the election of its 
members, but until the certificate of election has been issued the state court's 
are open to a candidate who claim-s that a certificate is aibout to be issued 
to his opponent in violation of law in that his majority depends on the count- 
ing of void ballots. People v. Suffolk County, (1D15) 216 N. Y. 732. 

Conclusiveness of inspectors' determination. — The determination of the 
inspectors of election is final and conclusive upon questions regarding tlie 
validity of ballots cast at an election, except in so far as the legislature has 
by appropriate statute provided for some review thereof. People v. Strang, 
(1910) 137 App. Div. 848, 122 N. Y. S. 617. 

Expiration of term of election officers. — Except in cases provided for by 
the Election Law proceedings could not be maintained against election officers 
after the expiration of their terms of office. People v. Hanes, (1904) 44 
Misc. 475, 90 N. Y. S. 61; People v. Reardon, (1888) 49 Hun 426, 3 N. Y. S. 
560. 

2. Time of Institution of Proceeding 

Generally. — The application for a judicial investigation of ballots had to 
be made within twenty days- after the date upon which the election was held. 
People v. Strang, (1910) 137 App. Div. 848, 122 N*. Y. S. 617. 

Election dealing with town questions. — See People v. Strang, (1910) 137 
App. Div. 848, 122 N. Y. S. 617. 

Proceedings before completion of canvass. — 'The fact that the board of 
canvassers was still engaged in canvassing returns diid not prevent proceed- 
ings under this section. People v. Board of Canvassers, (1898) 25 Misc. 
444, 55 K Y. S. 712. 

Time of obtaining relief. — - " The words in the section, * within twenty days 
thereafter,' referred to the application for relief and not to the actual obtain- 
ing and issuing of the writ within that time. The application having been 
nrnde in the form of an order to show cause within the prescribed time, it 
did not matter whether the hearing and decision as to the issuing of the 
mandamus was held within that time or not." Tamney v. Atkins, (1912) 
151 App. Div. 309, 136 N. Y. S. 865, reversed on other grounds (1913) 209 
N. Y. 202, 102 N. E. 567. 

8, Subjects and Scope of Relief 

Statute as source of power of review — A proceeding to review the ballots 
oast at an election " may not be entertained bv virtue of anv ''^herent powers 
•f the court, but must find authorization and support in the express pro- 
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visions of the statute." Tamney v. Atkins, (1913) 209" K. Y. 202, 102 N*. E. 
567, reversing 151 App. Div. 309, 136 N. Y. S. 865; People v. Board of Can- 
vassers, (1914) 165 App. Div. 142, 150 N. Y. S. 480. 

General scope of review. — ^"The authority conferred upon the court by 
this section is confined to a review of the protested, void and blank ballots 
returned by the election ofllcers in the sealed padcage. It is distinct and 
separatei from any provision of the law relating to the ballots replaced in 
the ballot box which has been sealed and locked; it is confined to the three 
several kinds of ballots- mentioned, (a) protested ballots, (b) void ballots, 
(c) blank ballots.''' People v. Freisch, (1915) 215- N. Y. 356, 109 N. E. 
517, reversing 168 App. Div. 370, 153 N. Y. S. 277. See further on the 
subject Matter of Whitman, Ko. 1, (1918) 226 K Y. 1, 121 N. E. 479, 
reversing (1918) 185 App. Div. 571, 172 N*. Y. S. 748; People v. Board of 
Canvassers, (1903i) 88 App. Div. 185, 84 N. Y. S. 406; Matter of Tompkins, 
(1897) 23 App. Div. 224, 48 N. Y. S. 737. 

Protested ballots not counted. — Where inspectors failed to count protested 
ballots for any candidate, they oould be compelled to reconvene and count 
such ballots. People v. Ammenwerth, ( 1910) 197 K Y. 340, 90 N. E. 973, 
affirming 135 App. Div. 893, 120 N". Y. S. 295. See also People v. Suffolk 
County, (1915) 170 App. Div. 364, 156 K Y. S. 205, modified (1915) 216 
N. Y. 732l ^ 

Ballots in wrong envelopes. — "Where ballots are found in the envelopes 
that were spoiled or cancelled ballots, the court may order them marked as 
such and placed in the boxes where they properly belong." People v. Freisch 
(1915) 215 N. Y. 356, 109 N. E. 517, reversing 168 App. Div. 3-70, 153 
N. Y. S. 277. 

Ballots in boxes. — The eourt had no jurisdiction to determine the validity 
of ballots contained in the boxes or to order a recount and recanvass of 
such ballots. People v. Albany County, (1908) 192 N. Y. 539, 84 N. E. 1118; 
Matter of Hearst, (1905) 183 N. Y. 274, 76 N. E. 28, reversing 110 App. 
Div. 346, 96 N. Y. S. 341; People v. Way, (1904) 179 N. Y. 174, 71 K E. 
756, reversing 92 App. Div. 82, 86, K Y. S. 8192; Matter of Brush, (1902) 
72 App. Div. 630, 76 N. !». S. 597, affirmed (1902) 171 N. Y. 694 mem., 64 
N. E. 1119. 

" The legislature did not contemplate, neither is the statute susceptible of 
a construction which will justify the order of the court directing election 
officers to open the box of voted ballots months after the close of an election, 
examine the ballots contained therein, and, without any marks of identifica- 
tion appearing on said ballots, aided only by a recollection of the situation 
as it existed on the night of election day, endeavor to select the identical 
ballots declared void ati the time of the canvass/' People v. Freisch, (1916) 

215 N. Y. 356, 109 N. E. 517. Nor could the court order ballots deposited in 
the box as valid ballots to be marked void. People v. Formaji, (1915) 170 
App. Div. 894, 154 N. Y. S. 689. 

But the election officers had no authority to deposit void unofficial ballots 
in the boxes with the valid ballots, and if they did so the court could compel 
the boxes to be opened and the unofficial ballots* to be taken therefrom. 
People V. Beam, (1907) 188 N". Y. 266, 80 N. E. 921, modifying 117 App. Div. 
374, 103 N. Y. S. 818. So where the inspectors failed to indorse on ballots 
their reasons for canvassing them as void, and return them in the ballot box 
with the valid ballots, mandamus would compel them to separate the void 
from the valid ballots. People v. Ward, (1901) 62 App. Div. 531, 71 N. Y. S. 
76. And the same rule applied where ballots marked "protested," "wholly 
void" or "wholly blank" had been so deposited. People v. Freisch, (1915) 

216 K Y. 356, 109 N. E. 517; People v. Board of Canvassers, (1914) 166 
App. Div. 142, 150 N. Y. S. 480. The power to order an examination of the 
ballots in the boxes, under the law as it formerly read, was sustained in 
Matter of Hayden, (189B) 25 Misc. 12D, 50 N. Y. S. 460. 
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Ballots ''protested as marked for identification." — This section formerly 
continued insipectars of eliection in office for the purpose of proceedings to 
review their action upon ballots which were protested or rejected by them 
as Yoid. Accordingly it was held that mandamus might issue to compel 
inspectors to meet and count ballots which had been '^ protested as marked 
for identification" and not counted for any candidate, and to correct their 
returns so as to include «uch votes. People v. Ammenwerth, (I&IO) 197 N. Y. 
340, 00 N. E. 973, affirming (1900) 136 App. Div. 893, 120 N. Y. S. 295. But 
it was held that inspectors of election could not be compelled by mniidamxis 
to reconvene and count certain ballots rejected by th^, where it appeared 
that suoh ballots were not "protested as marked for identification." People 
V. Earley, (1896) 16 Mfisc, 603, 40 N. Y. S. 587. And under the further pro- 
vision of the statute to the effect that when ballots alleged to have been 
marked for identification had been counted in estimating the result of an 
election, a writ of mandamus might issue against the board of canvassers, 
upon the aipplication of any candidate voted for at the election, to require a 
recount of the votes?, it was held that where the affidavits, upon which a 
peremptory writ of mandamus was granted, showed that only a part of the 
ballote in dispute were questioned as having ibeen marked for identificatioD, 
the writ should be quashed, as it could command only that which the board 
of canvassers were legally required to do. People v. Dutchese County, (1802) 
136 N. Y. 522, 32- N. E. 242. 

Ballots improperly indorsed. — Under section 3il, chapter 262, Laws of 1890, 
. as amended by ch. 296, L. 1891, providing that " no ballot that has not the 
printed official indorsement shall be counted except such as are voted Iil 
accordance with the provisions of oection twenty-one of this act," it was held 
mandamus would lie to compel a board of canvassers to reject ballots counted 
by them which were officially indorsed for use in another district. People v. 
Board of County Canvassers, (1891) 129 N. Y. 395, 29 N. E. 327, 14 L. R. A. 
624. 

Ballots on proposition or question. — This section did not authorize a reviev^ 
of ballots cast on a proposition or question. Tamney v. Atkins, (1913) 209 
N. Y. 202, 102 N. E. 567, reversing 151 App.- Biv. 309, 136 N. Y. S. 865 ; 
People V. Board of Town Canvassers, (1900) 32 Misc. 123, 66 N. Y. S. 199. 
But see to the contrary. People v. Parmelee, (1898) 22 Misc. 380, 50 N. Y. S. 
451. 

Compelling marking and sealing. — Where it appeared that election officers 
had bees remiss in their duty as to marking and sealing ballots, they could 
be compelled to perform their duty before a recount is had under this section. 
People V. Board of Canvassers, (1903) SS Alpp. Div. 185, 84 N. Y. S. 406. 

Declaring ballots void.— « Where a ballot in fact void was protested as 
marked for identification, and was so returned, the court could, under this 
section, declare it to be void and direct that it be excluded from the count. 
People V. Board of Aldermen, 1898) 157 N". Y. 431, 52 N". E. 181, modifying 
31 App. Div. 438, 52 N. Y. S. 643. 

Determination as to counting ballots. — The power of the court was not 
limited to determining whetlier ballots were void, but extended to a dedsion 
as to whom they should be counted for. In re Jerome Ballots, (1905) 48 
Misc. 441, 96 N. Y. S. 122. 

Failure to fill out returns and keep tally sheet — Where the inspectors of 
election properly canvsussed the vote in the manner provided by law and 
delivered to the police officers on duty a written statement of the result 
of the canvass, subscribed by the inspectors, correctly stating the nmnber 
of votes received by each candidate for office at the election, but failed to 
fill out the ofik^ial triplicate returns or to keep an official tally sheeit, 
perenvptory mandamus would not lie, on the application of the chairman 
of the board of county canvassers, to compel the production of the ballot 
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boxes and envelopes containing the 'ballots and all void or protested ballots 
of tihe election district and to compel the inspectors to appear before the 
board of elections and proceed properly to canvass the ballots in the ballot 
boxes and envelopes and to file a return and tally sheet in accordance with 
the provisions of the Election Law. The tally sheet was not absolutely 
essential to the canvass of the vote, and so the proper remedy under the 
circumstances would' have been for the board of county canvassers to send for 
the statement of the canvflj» of the vote of said election district, filed with 
the police department, and isummon the election officers whose names were 
subscribed thereto and direct them forthwith to meet and fill in the matters 
omitted from the return filed with the county clerk, in accordance with the 
canvass of said votes, as it appeared upon the (statement made by them and 
filed with the said police department, and to certify to the return in tihe 
manner provided! by law. The return should then be and constitute the 
official return of the votes cast at the election and should be canvaesed as 
such by the board of county canvassers. People ex rel. McOourt T. "Whalen, 
(1920) 190 App. t)iv. 861. 

i. Parties and Procedvo'e 

Parties plaintiff. — One whose name was written on a ballot as the voter's 
choice was a candidate who could maintain proceedings imder this section. 
Matter of Deitz, (1914) 87 Misc. 610, 150 N. Y. S. 43. 

Status of private citizen to demand recanvass.-^ A private citizen and voter, 
IB the absence of statute, has no right, after a proper canvass of an election 
has been made, to compel another canvass on the ground that the one 
already made was not made by the officers authorized by law. In such a case 
the matter was not " one of sufficient public right or interest to confer 
upon any individual voter without statutory authority the <power to set again 
in motion the machinery of the executed law." Matter of Scofield, (1906) 
102 App. Div. 358, 92 K Y. S. 672. 

Parties defendant. — < Where the proceedings were to compel opening of the 
ballot boxes and separation of the void from the valid ballots, they could be 
directed against the inspectors. People v. Board of Canvassere, (1914) 105 
App'. Div. 142, 150 N. Y. S. 480. But inspectors of election were not necessary 
parties to a proceeding to recount protested ballots which had been properly 
filed with the board of elections. People v. Board of Canvassers, (1809) 25 
Misc. 444, 55 N". Y. S. 712. 

Necessary averments in affidavit. — >See Matter of Whitman, No. 1, (1918) 
225 N. Y. 1, 121 N. E. 479, reversing 185 App. Div. 571, 172 N. Y. S. 748. 

Necessity of alternative writ. — See People v. Dutchess County, (1802) 135 
N. Y. 522, 32 K E. 242; People v. Morgan, (1897) 80 App. Div. 48, 46 
K Y. S. 808. 

Necessity of allegation of prejudice. — ^An alternative writ issued under this 
section was not required to allege injury to the relator, nor that any of the 
ballots rejected as void were valid or that they should have been counted 
for the relator. Matter of Larkin, (1899) 46 App. Div. 306, 61 N. Y. S. 
507, reversing People v. Palmer (1800) 27 Misc. 569, 59 N. Y. S. 62, reversed 
on other grounds (1901) 163 N. Y. 201, 57 N. E. 404. 

Misdescription of district. — The fact that the petition for the writ inad- 
vertently misdescribed the senatorial district in which a candidate was voted 
for was not fatal. People v. Board of Canvassers, (18081) 25 Misc. 444, 55 
N. Y. S. 712. 

Affidavit on information and belief. — An affidavit on information and belief, 
not stating the source of information or ground of belief, wa/s insufficient to 
warrant the issuance of a writ under this section. People v. Board of Oan- 
vassers, (1808) 25 Misc. 444, 55 N. Y. S. 712. 
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"Where, upon a motion for a peremptory miandiamus, opposing affidavits 
are read whch are in ooniiict with avermenta in the petition^ and the 
petitioner insists upon the peremrptory writ, the question as to the right to 
the writ must be determined upon the assumption that the averments of the 
opposing affidavits are true." Pieople v. Board of OanvaBsers, (1903) 88 
App. Div. 185, 84 N. Y. S. 406; People v. County Canvassers, (1892) 66 Hun 
265, 21 N. Y. S. 279; Matter of Kline, (1896) 17 Misc. 672, 40 N. Y. S. 600, 

Proceedings covering several districts. — See Matter of Ordway, (1907) 118 
App. Div. 386, 103 N. Y. S. 3i60. 

Appeal. — ^A determination by the Appellate Division, as to the validity of 
ballots, presented a quesition of law reviewable Iby the Court of Appeals. 
People V. Board of Canvassers, (189-8) 156 N. Y. 36, 50 N. E. 425. 

Contempt on recanvass. — ^Where an alternative writ of mandamus required 
the board of inspectors of a village to reoanvass alleged defective ballots buit 
gave no specific direction as to how such recanvass was to be conducted, and 
the inspectors upon a recanvass of the ballots in question rejected three- 
fourths of them, they could not ba adjudged guilty of contempt, for a recan- 
vasa called for the exercise of a judicial function, and, in the absence of 
proof of bad faith, it could not be said that the instpectors did not exercise 
their best judgment in thie mattter. People v. Sutherland, (1896) 9 Alpp. 
Div. 313, 41 N. Y. S. 181. 

VI. Section 433 (Mandamus to County ob State Boaeds of 
Canvassebs to Coebbct Eeeobs) 

1. OeneraMy 

County board of canvassers as ministerial officers. — The county board of 
canvasBers is controlled by statute, and they are required to malce a state- 
ment of certain miatters. It is not optional with them as to what they shall 
or shall not include in their sjbatemenit. Aind the court has no jurisdiction to 
compel them to insert something not required by the statute. They are 
ministerial officers, and can only be required to perform such duties as are 
imposed iipon them. People v. Board of Canvassers, (1917) 163 N. Y. S. ^87. 

Proceedings by whom instituted. — 'Proceedings imder this section could be 
instituted by a voter other than a candidate, especially where the candidate 
prejudiced by the error has died since the election. People V. Rice, (189'1) 
129 K Y. 44J). 29 N. E. 355, 14 L. R. A. 648. 

Necessity of previous request for correction. — Where no request for the 
correction of a clerical ^rror has been made, mandamus would not issue. 
In re Election of Alderman, (18&T) 49 N. Y. S. 241. 

Effect of adjournment of board.— 'The fact that the board had adjourned 
did not prevent the issuance of mandamiTs to compel a recanvase. People 
V. Board of Canvassers, (1902') 75 App. Div. 110, 77 N. Y. S. 620. 

In People v. Schiellein, (1884) 95 N". Y. 124, it was held that where a 
town 'board of canvagsers adjourned without completing the canvass, they 
might be compelled by mandamus to reassemble and performi their duty. 

2. Scope of Proceedings 

Generally. — This section provided the appropriate remedy for a review of 
the canvass made by the county board of canvassers. People v. Fornes, ( 1903 ) 
79 App. Div. 618, affirmed (1903) 175 N. Y. 114, 80 N. Y. S. i385. But the 
court, under this section, could compel only such ax?tion as the board waa 
authorized to take; it should place itself in the jwsition of the board and 
compel action only when the board should have acted. Matter of Woods, 
(18<93) 5 Misc. 575, 26 N. Y. S. 169; Kortz v. Board of Cfenvaseers, (18fia) 
12 Abb. N. Cas. 84, affirmed 30 Hun 217. 
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Power to pass on fomi of propositions. — Whether questiona submitted were 
in proper form could not be determined in proceediing» against the board of 
canvasfiiers under this section. People v. Board of Ganya,seerB-, (1905) 105 
App. IMv. 197, 94 N Y. S. 996, affirmed (1906) 1831 N. Y. 538 mem. 

Determination of constitutionality of statute. — The court could not deter- 
mine the constitutionality of a statute enfranchising 'women a/s to certain 
offices, the board in the performance of its ministerial duties not being 
authorized to paas on the question. Matter of Woods, (18i9i3) 5 Misc. 575, 
26 N. Y. S. 169. 

Determination as to existence of vacancy.— The court would not compel 
the state board of canvaeaera to declare one elected to an office to fill a 
vacancy as to which no place was provided' on the ballot, the vacancy having 
been filled at the election in the year preceding on the theory that it should 
then be filled. Quo warranto against the incumbent of the office was the 
appropriate remedy. In re Hart, (I8»9) 159 N. Y. 278, 54 N. E. 44. 

Fraudulent substitution of boxes.— This section did not authorize the court 
to compel the canvassers to diisregaxd a return, regular on its face, on an 
allegation that ballot boxes were fraudulently substituted before the canvass 
by the insipeotors. People v. Board of Canvassers, (1889) 54 Hun 595, 8 
N. Y. S. 259. 

Correction of error in determining intent of voters. — The board of canvass- 
ers could be compelled to correct its error in counting as for the samie per- 
son votes cast by writing in diflferent though similar names. People v. Board 
of Oanvassere, (1902) 75 App. Div. 110, 77 N. Y. S. 620. See also Kortz 
V. Board of Canvassers, (1882) 12 Abb. N. Oas. 84, affirmed 30 Hun 217. 

Correction of mistakes due to faulty adjustment of voting machine. — 
Where one was both the Hepublioan aaid the Prohibition candidate for the 
office of governor, ajid solely because of the faulty ad'justment of the voting 
machine electors voted twice for a candidate for governor, once in the 
Republican row and once in the Prohibition row, their votes should not be 
thrown out, but should each be recorded and canvaaseii as one vote for 
governor ; and the court had inherent power to connpel the board of canvass- 
ers by a .peremptory writ of mandamus to canvass the votes cast in this 
manner. Rattigan v. Searing, (1918) 105 Mi«c. 155, 172 N*. Y. S. 804. 

Compelling disregard of irregular return. — Where inspectors of election 
after making their return and adjourning subsequently made a new and 
different return which was presented to the board of canvassers, the board 
could be compelled to disregard the irregular return and to canvass the 
return made at the close of the election. People v. Board of Canvassers, 
(.188fr) 46 Hun 390, 12 N. Y. St. Rep. 381. So, under this section the state 
board of canvassers could be compelled to disregard a statement of canvass 
made by a county board other than from returns filed with it, the canvass 
being illegal. People v. Rice, "(1891) 129 N. Y. 449, 29 N. E. 355, 14 L. R. A. 
643. 

Elimination of extraneous matter. — The board of canvassers could be com- 
pelled to disregard statemients, annexed to the statement of canvass, as* to 
illegalities in the election, as such matters were not within its power to 
investigate. People v. Rice, (1891) 129 N. Y. 451, 29 N. E. 358. 

Remedy for disregard of returns. — Where the board of canvassers disre- 
garded the face of the returns and made the canvass upon the sample ballots 
formerly required to be attached to the returns, it was held that mandamus 
would issue to compel a canvass upon the returns. People v. Board of Can- 
vassers, (1890) 12 N. Y. S. 173, 54 K Y St. Rep. 8, affirmed 59 Hun 616, 14 
N. Y. S. 948, 35 N. Y. St. Rep. 1000; In re Board of Canvassers, (1890) 12 
N. Y. S. 174, 34 N. Y. St. Rep. 127, affirmed 59 Hun 620, 14 N. Y. S. 944, 36 
N. Y. St. Rep. 1019, affirmed (1891) 126 N. Y. 392, 27 N. E. 792, 37 N. Y. 
St. Rep. 778. See also People v. Board of County Canvassers, (1891) 12» 
N. Y. 469, 29 N. E. 361. 
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Correction of clerical errors. — The board of canvassers could be compelled by 
mandamus to perform their functions prescribed by section 432, supra. 
People V. Board of County Canvassers, (1891) 12» N. Y. 46-9, 29 N. E. 361 ; 
In re Stewart, (1898) 156 N. Y. 545, 50 N. E. 51, affirming 2A App. Div. 201, 
48 N. Y. S. 957; People v. SyraciMe, (1895) 88 Hun '203, 34 N. Y. S. 661 ; 
People V. Board of Oaiwaosers, ( 11882*) 64 Ho<w. Pr. 201, appealed dismissed 
29 Hun 209. 

§ 331. Proceedings as to registration and voting. 1. The 

supreme court or a justice thereof within the judicial district or 
the county judge within his county, in a proceeding instituted by 
any voter to whom registration unlawfully has been refused shall 
compel by order the registration of such voter, and, in a proceed- 
ing instituted by any voter shall, by order, direct to be stricken 
from the register any name unlawfully thereon, and shall order 
the board of inspectors of election, if necessary, to reconvene for 
such purposes on the second Saturday before election day. Written 
notice of an application under this subdivision must be given to 
the board of inspectors, by service thereof either on the chairman 
or two of the inspectors. 

2. Such court, justice or judge, in a proceeding instituted by 
any voter whose application to vote has unlawfully been denied 
by the inspectors, shall compel by order the reception of the 
vote, within the hours estaJblished by law. 

3. An affidavit by any offiicer or employee of the board of elec- 
tions or any police officer, sheriff or deputy sheriff, or a special 
deputy attorney-general appointed pursuant to the executive law, 
that he visited the premises claimed by the applicant as his res- 
idence and that he interrogated an inmate, housedweller, keeper, 
caretaker, owner, proprietor or landlord thereof or therein as to the 
applicant's residence therein or thereat, and that he was informed 
by one or more of such persons, naming them, that they knew tie 
persons residing upon such premises and that the appb'cant did 
not reside upon such premises thirty days before the election, shall 
be presumptive evidence against the right of the voter to register 
from such premises. 

Derived from § 153 of former Election Law (L. 1909, cih. 22). 

Dedsiona under section 153 of former Election Law — Limitation on judi- 
cial interference. — It i» only when the board of inapectors fails in the dis- 
charge of its ministerial duty that the court or judge may order the per- 
formance of such duty. Matter of Hamilton, (1894) SO Hun 511, 30 N. Y. S. 
49®. See also People v. Bell, (1990) 119 N. Y. 17'5, 2a N. E. 533. 

Time of application, — See Matter df Ely, (1900) 55 App. Div. 626 mem., 
67 N. Y. S. 1132. 

Bight to notice. — Where personal notice is given the person whose name 
is sought to be stridden from the register is the only person to wihom notice 
need be given, and a direction in an order to show cause that notice be given 
to others may be disregarded. Matter of Griffiths, (1896) 16 Misc. 120, 36 
N. Y. S. 953. 
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Notice hy mail.— See (Matter of Morgan, (1906) 114 Ajpp. Div. 4^5, 99 
K. Y. S. 776. 

Omiasion of retidenoe aa ground for striking name, — The court is not jua- 
tifiedi under this section, in striking a name from the register merely because 
the officers have failed to insert an elector's iplaoe of residence. IMIatter of 
MjBtttheTO, (19110 143 App. Div. 661, 128 N. Y. S. 537. 

Lodging house keeper^a report as evidence, — The report of a lodging house 
keeper, which omits the name of one who has registered therefrom, is prima 
facie evidence of the fact that he does not reside there, but is overcome by 
hifl positive afi^davit that he doea reside there. Matter of Jacobs, (1904) 
46 Misc. 113, 91 N. Y. S. 696. 

Effect of agidamt of superintendent.'— ThiB section formerly providfed that 
the affidavit of the superintendent of elections or one of his deputies could be 
overcome only by the oral evidence of the elector or his affidavit showing his 
qualifications, and in this respect was held unconstitutional. But the pro- 
vision making the affidavit of the state superintendent of elections or one of 
his deputies presumptive evidence is not unconstitutional, even when confined 
to the metropolitan elections district, lilatter of Morgan, (1906) 114 App. 
Div. 46, 99 K. Y. S. 776, holding that it was error to exclude oomxnon-lW 
evidence to establish a registered voter's right to remain on the list. 

Bight of inspectors to petition under section. — Where the inspectors were 
in doubt as to their right or power to register, on the second registration 
dtey, names omitted through error on the first day, they were allowed to 
petition for an order directing them in reference thereto, and also to waive 
the twenty-four hours* notice to which they were entitled. Matter of Ban- 
dall, (1911) 73 Misc. 639, 132 K Y. S. 467. 

Buffidency of evidenoe,r-^ *^ Thi» pro\Eision applies, not to a case of douJbt, 
not to one resting in some imcertainty or dependent upon inferences oi a 
debatable character, but to a case in which the facts show affirmatively that 
the intending voter is not and cannot become qualified. If there is dispute 
about the facts or ground for differing inferences, the judge should not inter- 
vene, but leave the voter to swear in his vote at his peril, taking upon 
himself the risk of his persistence. Where, however, . . . there is no dispute 
about the facts, and they admit of but one inference, the judge may order a 
name to be removed." In re Goodman, (1895) 146 N. Y. 284, 40 N. E. 76», 
overruling, in effect, Mktter of Hamilton, (1894) 80 Him 511, 30 N. Y. S. 
499, holding that the right of one to register could not be reviewed, the only 
subject of review being the ministerial acts of the registering board. The 
above quotation was repeated, with approval, in Matter of Jacobs, ( 1904) 46 
Misc. 113, 91 N. Y. S. 606. 

§ 332. Proceedings as to enrollment. 1. The supreme court 
or a justice thereof within the judicial district, or the county 
judge within his county, in a proceeding instituted by a duly 
enrolled voter of a party, at least ten days before a primary elec- 
tion, shall direct the enrollment of any voter with such party 
to be cancelled if it appears either that any material statement 
in the declaration of the voter upon which he was enrolled is false, 
or that the voter has died, or that he does not reside in the elec^ 
tion district. 

2. The chairman of the county committee of a party with which 
a voter is enrolled in such county, may, upon a written com- 

21 
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plaint by an enrolled memiber of Buch party in such county and 
after a hearing held by him or by a sub-committee appointed by 
him upon at least two days' notice to the voter, personally or by 
mail, determine that the voter is not in sympathy with the prin- 
ciples of such party. The supreme court or a justice thereof 
within the judicial district, in a proceeding instituted by a duly 
enrolled voter of the party at least ten days before a primary 
election, shall direct the enrollment of such voter to be cancelled 
if it appeal^ from the proceedings before such chairman or sub- 
committee, and other proofs if any be presented, that such deter- 
mination is just. 

Derived from Sf 23, SH of former Election Law (L. 1909, ch. 22). 

GeneraUy. — • Formerly there was no provision for striking from the enroll- 
ment books the name of « voter who had removed from the district in whidL 
he was enrolled, or who had died; and it was held that the courts had 
no iwwer to take such action. Pec^le v. Voorhis, (L903) 41 Misc. 960, 84 
K Y. S. 84a 

Proof of removal of voter. — To warrant the court in striking from the 
books the name of one who has removed from the district in which he is 
enrolled, it must appear not only that he has removed from the address where 
he enrolled, but also that he has removed from the district, and an affidavit 
to that effect on information and belief by one not in position to know the 
facts does not warrant granting relief. Matter of Titus, (1907) 117 App. 
Div. 621, 102 N. Y. S. 851, affirmed (1907) 188 N. Y. 585, 81 N. E. 1163; 
Matter of O'Brien, (1907) 117 App. Div. 628, 102 K Y. S. 845, affirmed 
(1907) 188 N. Y. 585, «1 N. E. 1163; (Matter of MksCJuire, (1907) 117 App- 
Div. 637, 102 N. Y. S. 856, affirmed (1907) 188 N. Y. 585, 81 N. E. 1163; 
Op. Atty-Gen. (1915) 5 St. I>ept. Eep. 481. 

-§ 883. Proceedings for examination or preservation of 
ballots. The supreme court or a justice thereof may direct the 
examination by any candidate or his agent of any ballot or voting 
machine upon which his name appeared, and the preservation of 
any ballots in view of a prospective contest, upon such conditions 
as may be proper. 

]>erived from $$ 88, 374 of former Election Low (L. 1909, ch. 22). 

§ 334. Proceedings to compel filing of statements or cor- 
rected statements of campaign receipts, expenditures and 
contributions. 1. The supreme court or a justice thereof, in a 
proceeding instituted by any candidate voted for at the election 
or primary or by any five qualified voters may compel by order, 
any person required under the provisions of this chapter to file a 
statement of receipts, expenditures or contributions for campaign 
purposes, who has not filed any such statement within the time 
prelscribed by this chapter, to file such statement wifliin five dayB 
after notice of the order. 
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2. The supreme court or a justice thereof, in a proceeding 
instituted by any candidate voted for at the election or primary 
or by any five qualified voters, may compel by order any person 
required under the provisions of this chapter to file a statement 
of receipts, expenditures or contributions for campaign purposes, 
who has filed a statement which does not conform to the require- 
ments of this chapter in respect of its truth, sufficiency in detail or 
otherwise, to file a new-or supplemental statement which shall make 
the statement or statements true and complete within five days 
after notice of the order. 

8. The supreme court or a justice thereof, in a proceeding 
instituted by any candidate voted for at the election or primary or 
by any five qualified voters, may compel by order any person who 
has failed to comply, or the members of any committee which has 
failed to comply, with any of the -provisions of article thirteen to 
comply with the provisions of such article. 

4. In every proceeding instituted under this section, except a 
proceeding to compel the filing of a statement by a candidate 
for nomination to a public office at a primary election or for elec- 
tion thereto, or by the treasurer of a political committee, who 
has failed to file any statement, the petitioner or petitioners, upon 
the institution of the proceeding shall file with the county clerk 
an undertaking in a sum to be determined and with sureties to be 
approved by a justice of the court or the county judge of the 
county, conditioned to pay any costs imposed against him or them. 
No person shall be excused from testifying or from producing 
any books, papers or other documents npon any hearing under the 
provisions of this section upon the ground that the evidence may 
tend to convict him of a crime, or subject him to a penalty or 
forfeiture; but no person shall be prosecuted or subjected to any 
penalty or forfeiture on account of any transaction or thing con- 
cerning which he may so testify or produce evidence and no testi- 
mony so given or produced shall be received against him in any 
criminal proceeding. 

Derived from 88 550, 551, B59, 554, 55i5, 55Si, 559, 5&0 of former Election 
Law (L. 1909, ch. 22). 

Authorities construing section 550 of former Election Law. — See People v. 
Knott, (19.1S) 104 Misc. 37-8, 172 N. Y. S. 249; Matter of Lance, (1907) 
55 Miac. 13, 106 K Y. S. 211; Matter of McLennan, (1910) 65 Misc. 644, 
122 N. Y. S. 409, affirmed 142 App. Div. 926. 

Authorities construing section 553 of former Election Law. — See Matter of 
lAnce, (1907) 55 Misc. 13, 106 K Y. S. 211. 



Procedure. A special proceeding under the forgoing 
provisions of this article shall be heard upon a verified petition 
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and such oral or written proof as may be offered, and upon such 
notice to such oflS-cers, persons or committees as the court, justice 
or judge shall direct, and shall be summarily determined. The 
proceeding shall have preference over all other causes in all courtB* 

New in iorm but according fliibstantially with former practice. 

§ 886. Proceedings to review removal of member of con* 
mittee. The action of any committee in rennoving a member 
thereof may be reviewed by certiorari. 

See J 42 of former Election Law (L. 1909, clu 22) for former practice. 



AETIOLE 15 

Laws Bxpeaxed; Saving Claxtss and Misoslulnxous Provi- 
sions ; When to Take Effect 

Section 340. Laws repealed. 

341 Saving clause and miscellaneous provisions^ 
342. When to take off ect 

% 340. Laws repealed. Chapter twenty-two of the laws of 
nineteen hundred and nine, entitled '^An act in relation to the 
elections, constituting chapter seventeen of the consolidated laws," 
and all acts amendatory thereof and supplemental thereto, includ- 
ing section three of chapter five hundred and fifty-five of the 
laws of nineteen hundred and twenty-one, are hereby repealed. 

§ 341. Saving clause and miscellaneous provisions. 1. 
ITotwithstanding the foregoing repeal, the registers heretofore pro- 
vided shall be used at elections, for which voters are required to 
be registered, held in the yeai^ nineteen hundred and twenty-two 
prior to the general election, and at the fall primary in such year, 
for the purposes indicated by the several columns thereof, and in 
the manner provided by the election law before the taking effect of 
this chapter. At an election in such year other than a primary 
election, held before such general election, and at the fall primary 
in the city of New York in such year, poll-books shall be provided 
in the form, and shall be used for the purposes indicated by the 
several columns, and in the manner, as prescribed by the election 
law before the taking effect of this chapter. Party nominations 
for city, town and village elections held in the year nineteen hun- 
dred and twenty-two before the general electioi;. may be made in 
the manner, and certificates of party and independent nominations 
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and declinationa thereof for such an election may be in the form 
and may be authenticated, and shall be filed within the times, pro- 
vided by the election law before the taking eflFect of this chapter; 
and this chapter shall not impair nor affect any notice of such an 
election heretofore given or pending or any certificate of nominar 
tion or declination heretofore made or heretofore filed. Except as 
otherwise provided in subdivision two of this section, commis- 
sioners of election in office when this chapter takes effect shall con- 
tinue in office for the term for which they were appointed, unless 
sooner removed. Where, by this chapter, the salaries of commia- 
sioners of elections are to be fixed by the board of supervisors, such 
commissioners shall receive their present salaries until otherwise 
provided by such board, but such salaries shall not be changed to 
take effect during the terms of the present incumbents. The 
positions of subordinates in the offices of boards or conmiissionerB 
of elections and their compensation shall continue until changed 
pursuant to law except in a county in which the powers and duties 
of the board of elections are devolved by this chapter upon the 
county derk. General clerks, for election districts, heretofore 
appointed, shall be the " clerks '* for such districts, within the 
meaning of this chapter, until the expiration of their present termB, 
unless sooner removed. Inspectors of election now in office, and 
poll clerks and ballot clerks in the cily of New York, shall con- 
tinue in office for the terms for which they were appointed, un- 
less sooner removed. Election districts, as now constituted, shall 
continue until changed pursuant to this chapter. 

2. The terms of office of commissioners of election in any county 
in which, by the provisions of this chapter, the powers and duties 
of the board of elections are devolved upon the county derk shall 
expire, and the offices of such commissioners and the offices and 
positions under such board are abolished, when this chapter takes 
effect, and each such clerk, in his respective county, shall have the 
custody of the books, records and papers of such board. 

§ 342. When to take effect. This chapter shall take effect 
immediately. 
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Abbreviation of party name. § 20 
Absentee voters (see also Soldiers 
and sailors) — 
ibaUots, application for, § 117 
ballots, delivery to absentee, § 118 

(1) 

ballots, determination on applica- 
tion, § 118 

ballots, envelopes for; § 120 

ballots, form, § 119 

ballots, instruction's printed on, 
§ Il» 

ballots, record of applications for, 
§ 118 (4) 

casting of ballots, § 210 

determination on application for 
ballots, § 118 

enrollment blanks for absentees, 
§ 121 

envelopes containing ballots, time 
of delivery to election officers, 
i 90 

envelopes for ballots, f 120 

envelopes for ballots, preservation 
after election, § 123» 

instructions printed on ballots, 
§ 119 

method of voting by absentee, 
§ 122 

oath of absentee, § 120 

rejection of ballots, judicial deter- 
mination, f 330 (4) 

right of absentees to vote, § 117 
Almshouses, residence of inmates for 

voting purposes, § 151 
Alternates, see Conventions^ 
Amendments to constitution, publica- 
tion of proposed amendments 

before election of legislature, 

§ 68 
Amendments to election law, see 

Election law 
Apartment houses — 

false statement in report as to 
persons residing in hou-se, 
penalty, § 60 

special reports as to persons re- 
siding in house, § 00 

visitation and e3camination of in- 
mates by election officers, § 62 
(4) 
Arms of state or nation, use as party 

emblem prohibited, § 20 



Arrest — 
inspectors, authority at meetlnfffl^ 

§ 160 
person arrested at poles as enti- 
tled to vote, § 105 (4) 
Asylums, residence of inmates for 

voting purposes, § 151 
Attorney general, certificates of pro- 
posed constitutional amendments 
and other questions to be sub- 
mitted to voters, operation, § 70 
Ballot boxes (see al'so Conduct of 
elections ; Inspectors ) 
arrangement at polling places^ 

§§ 104 (6), 107 
boxes to be provided for each poll- 
ing place as required, § 85 (2) 
court order to open and examine, 

§ 123 
disposal of boxes after election, 

§ 227 
duty to supply boxes, f 85 (2) 
inspection before lodging for elec- 
tion, § 104 (8) 
location within guard rail, § Ii9l7 
opening after locking prohibited, 

§ 195 («) 
preservation with ballots after 

election, f 123 
time of delivery to inspectors, { 85 
Ballots — 
abbreviation of party name on 

ballot, §§ 20, 104 
absentees, applications for baJlota, 

§ 117 et seq. 
absentee voters' ballots, delivery 

to election officers, § 00 
adhesive pasters for new nomina- 
tions or designations, § 198* 
arrang^nent in packages before 

delivery, § 90 
ballots, form, § 106 
blank spaces for additional names, 

§ 105 
cancelled ballots sealed at close 

of polls, § 211 
candidates nominated by more 
than one party, how designated, 
§ 105 
classes of official balloiB, {104 
columns for names of candidates, 
number, § 104 
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Ballots — Continued 

cost of official ballots, hoTir paid, 
§ 100 

defective ballots, disposal, § 199 

delivery for use at election, time, 
§ 90 

delivery to voters at polls, § 207 

destruction of official ballots before 
election, § 101 

disposal of defective, mutilated or 
spoiled ballots, § 199 

disposal of imused ballots at dose 
of polls, § 211 

emblems for use on ballots, see 
Emblems 

fire district elections, form of bal- 
lot, § 100 

form of ballots for general offices, 
§ 106 

form of official ballots, § 10^ 

general offices, candidates' names 
in separate sections, § 105 

indorsement on official ballot, 
§ 104< 

instructions printed on ballots, 
§ 105 

judicial determination as to form 
and contents, § 330 (3) 

judicial determination as to pro- 
tests, rejections, etc., § 330 (4) 

judicial proceedings for examina- 
tion and preservation, § 333 

loss or destruction of official bal- 
lots before election, § 101 

mutilated ballots, disposal, § 199 

names of candidates, arrangement 
on ballots, § 103 

names of candidates, placing on 
ballot, § 102 

names of parties on ballots, 
abbreviation, § 104 

New York city, time of delivery of 
ballots to inspectors, § "90 

number provided for each polling 
place, § 101 

official ballot defined, § 2 (8) 

official ballots for each district to 
be in separate packages, § 90 

official ballots furnished by board 
of elections, § 87 

official ballots provided at public 
expense, § 100 

official war ballots, see Soldiers 
and sailors 

party name on ballot, abbreviation, 
§ 20 

party names, precedence on bal- 
lots, § 105 

pasters for nominations after bal- 
lot printed, § 110 

preservation after election, § 12® 

presidential electors, form of bal- 
lot, f 107 



Ballots — Continued 

primary elections^ form: of ballot, 

f 108 
protests, judicial determination, 

§ 330 (4) 
questions Bubmitted to voters, 

§ 106 
recanvass of votes^ § 330 (4) 
rejected absentee ballots, judicial 

determination, § 330 (4) 
sample ballots, copies to be sent 

to secretary of state, § 101 
sample ballots, distribution to 

voters, § 19(5 (3) 
sample ballots for each district to 

be in separate packages, § 90 
sample ballots for inspoction 

before election, § 109* 
sample ballots for persons using 

voting machines, § 2^ 
sample ballots furnished by boards 

of elections, f SfT 
sample ballots mounted on cards, 

two sets for each district, f 87 
samiple ballots, number provided, 

§ 101 
school elections, form of ballot, 

§ 100 
sealing and disposal of ballots 

after canvass, § 226 
sections, order of arrangement, 

§ 105 
sets of baUots, f 104 
spoiled ballot s, disposal, § 190 
spoiled ballots seized at close of 

poUs, § 211 
stubs, how prepared, § 104 
time of delivery for use at elec- 
tion, § 90 
town or city clerk to call at office 

of board of elections for neces- 
sary ballots, f 90 
unofficial baJllots, use permitted, 

when, § 198 
unused ballots, destruction of 

after election, § 225 
imused ballots sealed at close of 

polls, § 211 
voting machines, form of ballots 

on, § 2419 
war ballots, see Soldiers and 

sailors 
Blank forms, see Stationery 
Boarding houses — 

false statements in report as to 

boarders in house, penalty, f 60 
investigation as to persons claim- 
ing boarding house as voting 

residence, § 62 (2) 
lists of boarding houses in certain 

cities to be furnished by police 

authorities to board of elections 

before general elections, § 61 
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Boarding houses — Continued 
register of boarders required to be 

kept, § 61 
reports identifying persons claim- 
ing boarding house as residence, 
§ 61 
special reports as to boarders in 

house, § 60 
visitation and examination of in- 
mates by election ^officers, § 62 
(4) 
'Boards of canvassers, see Oanva^ of 

results; Canvass of votes 
.Boards of elections — 
annual reports, § 34 
appointment of commisisioners, 

i ao 

apportionment of expenses, § 94 

-board of supervisors to appoint 
commissioners, § 90 

branch offices, § 95 

Broome county, special provisions 
as to, § 39 

certificate of appointment of con^ 
missioners, filing, § 30 

certifying transcripts of enroll- 
ment, § 01 

clerks, appointment, compensation 
and removal, § 36 

conunissioners not to be candidates 
for certain offices, § 32 

commissioners qualified to ^liold 
certain offices, § 30 

county board for each county, § 30 

definitions, § 2 (4) 

distrifbution of ballots and sup- 
plies, § 90 

employees, appointment, compensa- 
tion and removal, § 36 

enrollment of voters, corrections, 
eto., § 185 

expenses, apportionment, § 94 

general offices, § 35 

investigating qualifications ot 
voters, § 62 

Monroe county, special provisions 
as to, § 50 

Nassau county, special provisions 
as to, § 30 

New York city, § 30 

Niagara county, special provisions, 
i 51 

notice of election, duty to publish, 

S 81 

notice of primary election, pub- 
lication, § 72 

number of conmiissioners constit- 
ing board, § 30 

oaths, power to administer, § 38 

office hours of boards, § 35 

officers of board, § 34 

Oneida county, special provisions 
as to, i 39 



Boards of elections — Continued 

organization of board, § 34 

police to aid boards, § 37 

president and secretary not to 
belong to same party, § 34 

publication of list of polling places 
in cities, § 73 

publication of notice of election, 
§ 81 

publication of notice of primary 
election, § 72 

qualifications of commissions, § 30 

qualifications of voters, invesfiga- 
tion, § 62 

recomfmendations for appointment 
of commissioners, § 31 

records of board as public records, 
§ 34 

records of public officers, right to 
certified copies, § 37 

registers, delivery to registration 
officers, f 177 

representation of political parties 
on board, § 30 

•salaries of commissioners, § 33 

special enrollments, duties in re- 
spect of, § 1<85 

stationery for elections, duty to 
provide, § 9T 

subpoenas, power to issue, § 38 

Suffolk county, special provisions 
as to, § 39 • 

•supplies for elections, duty to 
furnish, § 87 

supplies for registration and en- 
rollment, duty to provide, § 77 

term of office of commissioner, 
§ 30 

vacancy in office of conmiissioner, 
§ 30 

Westchesrter county, special pro- 
visions as to, § 39 

witne'sses, power to sximmon, § 38 
Boards of inspectors, see Inspectors 
Books, see Enrollment of voters; 

Poll books; Registers; Registra- 
tion of voters 
Bronx county — 

lists of nominations, publication, 
§ 94 

registration places in county, pub- 
lication of list, § 74 
Broome county — 

assistant to county clerk, author- 
ization by board of supervisors, 
§ 39 

county clerk to act as board of 
elections, § 39 
Buffalo — 

city council as board of can- 
vassers, § 272 

election districts, creation and 
alteration, § 64 
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Campaign receipts, expenditures and 
contributions — 

accounting for money expended, 
§ 326 

application of statute, § 327 

contributions to be under true 
name of contributor, § 325 

filing statements, § 323 , 

judicial proceedings to compel 
filing of statements, § 334 

politick committee defined, § 3dD 

statement of receipts and expendi- 
tures by political committees, 
§ 321 

statement of receipts, etc., other 
than by political conmiittees, 
§ 322 

treasurer of political committee, 
filing name and address, § 324 
Candidates — 

names, placing on ballots, ( 1^2 

nomination of candidates, see 
Nominations 
Canvass of results — 

Buffalo, city council as board of 
canvassers, § 272 

canvass of returns of general and 
special elections, § 273 

certificate of election issued on can- 
vass by secretary of state, § 271 

county boards of ^canvassers, § 272 

determinations by county and city 
canvassing boards, § 27'5 

New York city, board of elections 
as board of convassers for 
counties composing city, § 2^2 

primary returns, canvass by board 
of elections, § 270 

primary returns, canvass by secre- 
tary of state, § 271 

proceedings by board of canvassers 
to carry out court order, § 278 

record of officers elected, § 27^ 

state board of canvassers, how con- 
stituted, § 277 

statement of canvass by canvass- 
ing board, § 274 

statements of canvassing boards 
transmitted to secretarv of state, 
§ 276 

statements of general and special 
elections, canvajss by state board 
of canvassers, § 277 

supervisors as county boards of 
canvassers, § 272 
Canvass of votes — 

adjournment of canvasg prohibited, 
§ 213 

ballots deposited in wrong box, 
§ 215 (4) 

ballots to be in view of canvass- 
ers, s 2ia 



Canvass of Yotes -^ Continued 

ballots without official indorse- 
ment, § 215 (3) 

comparison of registers or poll 
books at primary election, § 212 

constitutional amenaments, order 
of canvass, § 213 

counting ballots deposited and 
verification by poll books, § 215 

counting votes, objections to count- 
ing, § 220 

counting votes, § 219 

excess ballots, disposal, § 215 (2) 

filing returns, etc., after com- 
pletion of canvass, §§ 228,229 

judicial review of proceedings, 
§ 330 (4) 

method of canvassing, § 216 

order of canvass, § 213 

place of canvass, requirements as 
to, § 213 

postponement of canvass pro- 
hibited, § 213 

presidential elector ballots, 
method of canvassing, § 216 
(2) 

presidential elector ballots, order 
of canvass, § 213 

primary elections, order of can- 
vass, § 213 

procedure generally, § 213 

proclamation of result, § 223 

public to have access to place of 
canvass, § 213 

recanvass by order of court, § 330 
(4) 

result to be proclaimed by inspec- 
tors, § 22& 

returns of canvass in New York 
city for certain offices, § 225 

returns of canvass of votes, § 222 

sealing of ballots after canvass, 
§ 226 

statement of canvass to be 
delivered to police in a city, 
§ 221 

tallying votes, method, §§217,218 

town propositions and appropria- 
tions, order of canvass, J 213 
Caucauses in towns and villages, 

payment of expenses, § 143 
Certificate of election, issuance Iby 

secretary of state, § 271 
Certificates — 

candidates at primary elections. 
§ 71 

nominations, certification by secre- 
tary of state, § 82 

offices to be filled at election, § 69 

questions submitted to voters, cer- 
tification by secretary of state, 
§ 70 
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Certificates of nomination — 
objections to certificate, § 142 
place of filing, § 141 
requirements generally, § 131 X^ 
time for filing, § 140 (5) 
Oliallenge of applicants for registra- 
tion — 
examination by inspector, § 160 

(2) 
granting or refusing registration, 

f 100 (3)) 
notations on register, f l&O (3) 
persons entitled ito challenge, § 160 

persons subject to challenge, § 100 

(1) 
registration subject to challenge 

on election day, § 1<00 (4) 
test oath, § 160 (2) 
Challenge of voters — 
blanks furnished by secretary of 

state, § 7d 
challenge affidavits, custody of 

duplicates, § 178 
challenge affidavits, form, § 170 
challenge affidavits, investigation 

as to truth, § 178 
challenge list, right of watchers to 

examine, § 161 
challenges, number of, § 190 (5) 
. challenges, qualifiications, § I9i6 

(0) 
investigation into truth of chal- 
lenge affidavits, § 178 
lists of voters subject to challenge, 

§ 63 
literary tests, card slips provided 

for, f 00 
preparation of challenge lists, 

§ 69 
Challenges — 
elections other than* primary elec- 
tions, f 205 
persons subject to challenge, §207 

(2) 
primary elections, § 204 
return on challenge list, § 212 (2) 
Cities — 

additional primaries in certain 

cities, poll Ibooks, § 80 
card lists of registered voters in 

cities of first and second class, 

f 176 
election district boundaries in 

cities, § 65 
election districts, ward as one or 

more districts, § 64 
election expenses as charge on 

city, § 03 
election officers, examination as to 

qualifications, § 02 



Cities — Continued 

election officers, filing lists of 

eligibles, § 41 
election officers, how appointed, 

§ 41 
enrollment box, custody in cities 

of first class, § 182 
first class cities, investigations as 

to persons registered for general 

election, § 62 (3) 
identification of voters in cities, 

§§ 201, 203 
nominations by enrolled voters at 

tmofficial primaries, § 131 (4) 
nominations for city offices, special 

provisions not affected by gen- 
eral law, § 130 
poll books for additional primaries 

in certain cities, § SO 
poll books in cities, requirements, 

§ 80 
polling places, publication of list, 

§ 7a 

register of voters, custody in cities 
of first class, § 18)1 

registers, form and contents in 
cities of more than one million 
inhabitants, § 104 

registers, form and contents out- 
side cities of more than one mil- 
lion inhabitants, § 165 

registration for other than gen- 
eral elections, § 157 (1) 

registration of voters, inability of 
registrant to write name, § 163 
(2) 

registration of voters, method in 
cities of 5,000 inhabitants or 
more, § 154 

registration of voters, posting map 
of district, § 160 

riBgistration of voters, time for 
meetings, § 153 (1) 

registry li^s, printing and distri- 
bution in certain cities, § 86 

second class, investigation as to 
persons registered for general 
election, § 62 (3) 

supplies for city elections, delivery, 
§ 00 

unofficial primaries, persons enti- 
tled to participate, § 143 

tmofficial primaries to nominate 
candidates for city offices, 
notice, § 143 

wards, division into election dis- 
tricts, § 64 
Citizenship — 

eligibility to nomination for pub- 
lic office, § 144 

naturalized citizen, when right to 
vote accrues, § 150 
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Clerks — 

absence of clenk on election day^ 
appointment of eubstitute, § 108 
(6) 

appointment by l)oard of inspec- 
tors, § 1<0D 

certificate of appointment, $ 44 

certificates of service, § 46 

compensation, f 40 

compensation, service by disquali- 
fied person, § 4<6 

conviction of felony as disquali- 
fication, f 40 (3-) 

division beitween two principal 
political parties, § 40 (4) 

inspector appointed by clerk when, 
§ 103 (2, a) 

jury duty, exemption, § 46 

meeting to open polls, { 104 

number in each district, § 40 (1) 

oath of office, § 44 

oath, penalty for failure to take, 
f 47 

public officers disqualified as 
clerks, { 40 (3) 

qualifications, § 40 (3) 

removal, power to remove, § 45 

removal, forfeiture of compensa- 
tion, S 47 

removal, penalty for nondelivery 
of books, etc., to successor, § 47 

remtoval, subsequent ineligibility, 
§ 47 

temporary appointment, right to 
compensation, § 103 T^) 

towns, appointment of clerks in, 
f 48 

transfers, { 45 

vacancies, § 45 
Coat of arms of state or nction, use 

as party emblem prohibited, § 20 
Coin of United States, use a^ party 

emblem prohibited, § 20 
Colonization of voters, see Registra- 
tion of voters 
CiMnmissioners of elections, see 

Boards of elections 
Committees — 

boundaries of assembly or election 
districts changed after election 
of members, § 17 (2, 3) 

chairman, right to judicial deter- 
mination of questions as to 
nominations, etc., § 330 

corruption in office as ground for 
removal of member, § 16 

county committees, election of 
members, § 2 (12) 

county committees, enrollment 
registers, copies for chairmen, 
§ 01 



Committees — Continued 

county committees, filling vacan- 
cies occurring after change of 
boundaries of election district. 
§ 17 (S) 

county committees, how consti- 
tuted, § 12 

county committees, number of 
members, § 12 

county committees, niunber of 
members in Kings coimty, § 12 

county committees, number of 
members in Now York county, 
§ 12 

county committees, qualifications 
of members, § 12 

county committees, statement by 
chairman as to party positions 
to be filled at primary election^ 

i 18 

county committees, time for elect- 
ing members, § 13 

county committees, voting power 
of members, § 12 

definition, § 2 (10) 

disloyalty to party as ground for 
removal of member, § 16 

election of members, f 13 

emblems to be selected by state 
committees, f 20 

fall primaries for election of com- 
mitteemen, when, § 13 

formation of committees other 
than state and county, § 14 

kinds or classes of oommittees, f 10 

members, election and tenure of 
office, § m 

membership of committee aa 
"party position," § 2 (0) 

naembers subject to removal, { 16 

officers, § 16 

organization, § 15 

party positions to be filled at 
primary election, statement by 
chairman, § 18 

political committee, definition, 
§ 320 

removal of members, $ 16 

removal of members, judicial re- 
view, § 336 

rules for party government, power 
to make and alter, § 15 

rules of committee as governing 
election of members, § 13 

rules of party as governing forma- 
tion of special committees, § 14 

rules to be filed with secretary of 
state, § 15 

spring primaries for election of 
committeemen, when, §13 

state committee, election of mon- 
bers, § 11 
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Committees — Continued 

state committee, filling vacancy oc- 
curring alter change of bound- 
ary of assembly districts, § 17 

state committee, how constituted, 
§ 2 (11) 

state committee, nominations by, 
i lai (2) 

state committee, qualifications of 
members, § 11 

state committee, selection of party 
emblem*, f 20 

state committee, time tor electing 
members, § ld> 

state committee, voting power of 
members, § 11 

vacancies, how filled, *| IT 
Conduct of elections — 

absentee voters, casting of baUotsr, 
f 210 

application of law, § 190 

arrest of voter not to prevent him 
from voting, § 196 (4) 

assistance in voting permitted 
only to illiterate or disabled 
voters, § 208 (4) 

assisting illiterate or disabled 
voters, § 203. 

ballot boxes not to be opened after 
locking, § 105 (5) 

ballots, delivery to voter, § 207 

ballots, return by voter to inspec- 
tors, § 208 (4) 

clerks, see Clerks \ 

disabled voters, assistance in vot- 
ing, § 20» 

electioneering at or near poUs pro- 
hibited, § 105 (2) 

hours for keeping polls, open { 101 
(2) 

identification of voters, § 201 

illiterate voters, assistance in pre- 
paring ballot, § 203 

inspectors' powers and duties, see 
Inspectors 

manner of voting, § 208 

name of voter, announcement, § 207 

new voters, examination before 
voting, § 207 

officers, see Election officials; In- 
spectors 

opening polls where voting ma- 
chines are used, § 255 

order to be maintained at polling 
places, f 1^ (4) 

polls, see Polls and polling places 

primaries conducted by inspectors 
only, § 102 

proceedings generally, § W6 

proceedings of insx)e(rtors at close 
of polls, § 212 



Conduct of elections — Continued 

registers, use at election, § 201 

sample ballots, distribution to 
voters, § 196 (3) 

sealing unused, cancelled and 
spoiled ballots at close of poUs. 
§ 211 

secrecy in voting, provisions to 
secure, § 208 (2) 

smoking at polling places in 
ohurdit or school prohibited, 
§ 195 (2) 

time for closing polls, arrival as 
affecting right of persons present 
to vote, § 207 (4) 

time for keeping polls open, § 191 
(2) 

voting, when act deemed com- 
menced, § 208 (3) 
Congress, see Representatives in Con- 
gress 
Constitutional amendments — 

canvass of ballots, order, f 213 

certification of proposed constitu- 
tional amendments, § 70 

copies of proposed amendments 
delivered to voters at time ot 
registration, § 173 

publication before election of legis- 
lature, § 08 

publication of proposed amend- 
ments, § 80 

tally sheets, form, § 114 (2) 
Construction of act, masculine words 

as incliiding feminin^e, {2 (14) 
Contributions for campaign expenses, 

see Campaign receipts, expendi- 
tures and contributions 
Conventions — 

accommodations for deliegates and 

alternates, § 132 (2) 

alternate as holding ''party posi- 
tion," § 2 (9) 

alternate to take place of delegate, 
when, § 132 (1) 

call to order, by whom made, S 1*32 
(2) 

changing boundaries of district 
after gubernatorial election, esti- 
mating votes cast, § 132 (1) 

committees of convention, how ap- 
pointed, § 132 (3) 

delegates as holding ''party posi- 
tion," § 2 (0) 

delegates, numiber, § 132 (1) 

delegates to national conventions, 
election, § 21 

election of delegates and alter- 
nates, § 132 (1) 

fraud or irregularity as ground for 
judicial interference, { 330 (2) 
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Conventions — Continued 

judicial ddstrict convention, nomi- 
nation of •supreme court justices, 
§ ISV O) 

judicial review of proceedings, 
§ ZSO (2) 

minutes of convention, filing, § 132 
' (4) 

national conventions, election of 
delegates, § 21 

nominating committees, § 132 (3) 

nominations by state conventions, 

« m m 

organization, § 13fi 

permanent chairman, how diosen, 
§ 132 (31) 

place of meeting, f 132 (2) 

primary for election of delegates 
and alternates, § 132 (1) 

records, officers required to keep, 
§ 132 (3) 

roll caU at election of temporary 
chairman, § 132 (2) 

state conventions, time for hold- 
ing, § 140 (4) 

temporary chairman, election, § 182 

(^) 
temporary chairman, how chosen, 

§ 132 (3i) 
time of meeting, § 132 (2) 
votes cast at gubernatorial election 
as basis for determining num- 
ber of delegates, § 132 (1) 
voting on nomination of candi- 
dates, § 132 (3) 
Convicts — 

felon not entitled to vote, § 162 
placing names on challenge lists, 

§ 613 
record of persons losing right to 

vote by conviction, § fe ( 1 ) 
residence for voting purposes, 
i 151 
Corrupt practices, see Campaign re- 
ceipts, expenditures and contribu- 
tions 
Counties, election expenses as charge 

on county, § 93 (3) 
Counting votes, see Canvass of votes 
Courts (see also Judicial proceed- 
ings) 
designation of candidates, determi- 
nation of matters relating to, 
§ 330 (1) 
Currency of United States, use as 

party emblem prohibited, § 20 
I>€»ith of registered voters, record 

required to be kept, § 62 (1) 
Definitions — 

board of elections, § 2 (4) 
committee, § 2 (10) 
designation, § 2 (7) 
independent body, S 2 (11) 



Definitions — Continued 

independent nomination, § 2 (13) 

masculine words as including femi- 
nine, § 2 (14) 

nomination, § 2 (6) 

official ballot, § 2 (19) 

party, § 2 (ft) 

party nomination, f 2 (12) 

party position, § 2 (9) 

political unit, § 2 (1) 

primary, § 2 (3) 

primary election, § 2 (3) 

unit of representation, § 2 T2) 
Delegates, see Conventions 
Designation of candidates — 

certificate to fill vacancy in desig- 
nation, place for filing, § 141 

declination of designation, § 138 

declination of designation, time for 
filing, § 140 (2) 

definition, § 2 (7) 

form of designating petition, § 136 

judicial determination of matters 
relating to designations, § 330 
(1) 

mode of making designations, § 134 

objections to designating petition, 
§ 142 

petition as method of designation, 

petition, time of filing, § 140 

places for filing designating peti- 
tions, § 141 

rules as to designating petitions, 
f 136 

time for filing petitions, § 140 

vacancies in designations, how 
filled, § 130 

vacancy in designation, time of 
filing certificate to fill, § 140 (3) 
Distance markers — 

board of elections to furnish 
markers, § 87 

form and requisites, § 87 

posting, § 104 (4) 

removal or defacement during elec- 
tion prohibited, § 1^5 (2) 
Districts — 

alteration, § 64 

assembly districts, division into 
election districts, § 64 

boundaries of districts in cities, 
§615 

compactness in form required, § 64 

consolidation, § 64 

creation, § 64 

description of district in lieu pf 
map, § 65 

maps of districts, when provided, 
§ 65 

mmuber of voters in each district, 
i 64 
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Districts — Continued 

portions of different wards, etc, in 

one district prohibited, § 64 
time for dividing, consolidating, 

etc., § 54 
towns or wards divided for con- 
venience of voters, § 64 

voting machines as affecting num- 
ber of districts, § 64 
Dwelling houses — 

fake statement in report as to per- 
sons residing in house, penalty, 
§ 60 

special reports by owner of lessee 
as to person's residing in house, 
§ 60 

visitation and examination of in- 
mates by election officers, § 62 
(4) 
Election districts, see Districts 
Election expenses, tsee Expenses of 

elections 
Election laws — 

amendments, copies for boards of 
elections, § 07 

copies for boards of elections, § 67 
Election offioialt — 

appointment in cities, § 41 

apportionment between two prin- 
cipal parties, § 40 (4) 

bipartisan selection, § 40 (3) 

boards, see Boards of elections 
/books, papers, etc., penalty" for re- 
fusal to deliver to successor after 
removal, § 47 

certificate of appointment, § 44 
' certificates of iservice, § 46 

elerks, numiber in each district, 
§40 (1) 

commissioners, see Boards of elec- 
tions 

compensation, anK>unt, § 40 

compensation, forfeiture on re- 
moval for neglect of duty, § 47 

compensation, service by di-squali- 
fied person, § 46 

division between two principal 
parties, § 40 (4) 

examination as to qualifications in 
cities, § 42 

fees for services, § 49 

inspectors of elections, see In- 
spectors 

jury duty, exemptfon, § 46 

meeting to open polls, § 194 

oath of office, § 44 

oath, penalty for failure to take, 
§ 47 

party selection in N'ew York city, 
§ 43 

penalties for misconduct, neglect, 
etc., i 47 



Election officials — Continued 

removal, § 46 

removal for neglect of duty, for- 
feiture of compensation, § 47 

removal for n^lect of duty, subse- 
quent ineligibility, § 47 

transfers, f ^ 

vacancies, § 45 

wilful nonperformance of duties, 
penalty, § 47 
Elections (see also Conduct of elec- 
tions; General elections; Primary 
elections; Special elections) 

dates of elections, § 101 

time for holding elections, § LOl 
Emblems — 

arms of state or nation, u*se as 
party emiblem prohibited, § 20 

arrangement for candidate nomi- 
nated hj more than one i>artv, 
§ 106 

coin and currency, representation 
as party emblem prohibited, f 20 

devices permis8il>le, § 20 

flag of state or nation, use as party 

^ emblem prohibited, § 20 

judicial determination as to rigbt 
to use, § 330 (3) 

portrait of person, use a^ party 
emblem prohibited, § 20 

religious symbol, use as party 
emblem prohibited, § 20 

seal Off state or nation, ude as 
party emblem prohibited, § 20 

selection of party emblems, § 20 

^space occupied on ballots, § 104 

•state committee to select party 
emblem', § 20 
Employees allowed time to vote, 

§ 200 
English, inability to read and write 

as bar to registration, § 163 (1) 
Enrollment of voters — 

absentee voters, enrollment blanks 
for, § 1211 

application for enrollment, when 
made, § l!71 

blank form furnished to voter, 
§ 171 

blajiks, delivery to voter at general 
election, § 209 

blanks for enrollment, delivery to 
enrollment officers, § 77 

blanks for enrollment, form, § 172 

certificate of enrollment, § 91 

correction oif enrollment, § 184 

correction of enrollments, duties of 
board of elections, § 186 

disposal of enrollment boxes, § 227 

enrollment box, custody, § 181 (5) 

enrollment box, custody in cities 
of first class, f 182 
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Enrollment of roteTB -^ Continued 

envelopes for enrollinent papers, 
§ 171 

flag, custody after completing reg- 
istration, § 181 (5) 

judicial review of enrollment pro- 
ceedings, § Z3lZ 

opening enrollment box and com- 
pletion of enrollment, § 183 

personal registration not required, 
enrollment in case of, § 171 

persons entitled to enroll, § 171 

publication of enrollment lists, 
§ 92 

refusal to enroll, disposal of en- 
rollment blank, § 171 

registered voters as entitled to en- 
rollment, § 17.1 

registers, copies for chairman of 
county committees, § 01 

registers, time of dtiivery to elec- 
tion officers, § 90 

sale of printed copies of enroll- 
ment lists, § 02 

secrecy in enrollment, § 171 

special enrollment, application for, 
§ 1S4, 

special enrollments, duties of 
boards of elections, § 185 

transcripts, certification, § 01 

tranatfer of enrollment, § 184 

transfer of enrollments, duties of 
boards of elections, § IS5 
Expenditures for campaign purposes, 

see 'Campaign receipts, expendi- 
tures and contributions * 
EbEpenses of election-— 

apportionment of expenses, § 94 

charge on city, town or village, 
§ 90 (II) 

items of expenses, § 0>3 ( 1 ) 

paym^t, § 93 
Fees of election officers, § 40 
Fire district elections, form of ballot, 

§ 100 
Flag — 

custody of flag used at registration 
place, § l&l (d) 

custody of flag used in cities of 
first class at registration places, 
§ 182 

display at places of registration, 

§ leo 

display at polling place, §§ 1^ 

(1), 196 (2) 
use as party emblem prohibited, 
§ 20 
Forms — 

ballot returns, § 112 

ballots, § 104 et seq. 

ballots for absentee voters, f 119 

challenge affidavits, § 170 



Forms — Continued 

commissioners of elections, reoonv 
mendation for appointment, {31 

constitutional amenidments, certifi- 
cate by secretary of state, { 70 

designating petition, § 135 

enrollment blanks, i 172 

enrollment blanks for £,bsentee 
voters, i 121 

envelopes for absentee voters' bal- 
lots, § 120 

independent nomination, f 137 

inmates of boarding bouses, etc., 
reports as to, §§ 60, 61 

oath of absentee voter, § 120 

poll books, § 89 

registry lists, f 180 

return of votes cast for general 
offices, § 113 

return of votes for presidential 
electors, § 116 

return of votes on questions sub* 
mitted, § 116 

tally of votes for presidential elee* 
tors, « 116 

tally sheets, { 114 
Fraud, see Judicial proceedings 
Funds, see Party funds 
General elections (see also Conduct 
of elections) 

ballots, number provided, { 101 

canvass of returns, $ 273 

certificate of offices to be filled^ 
§ 09 

challenge of voters, f 205 

date, § 191 (1) 

hours for keeping polls open, § 191 

inspectors and clerks to serve at 
general elections, f 40 (1) 

investigations as to persons regis- 
tered for general election in cities 
of first and second classes, { 62 
(3) 

notice, publication, { 81 

place for holding election, see Polls 
and polling places 

supplies, time of delivery, § 90 

time for holding, § 191 (1) 

time for keeping polls open, § 101 
(2) 

watchers at polls, § 196 
Guard rails, see Polls and polling 

places 
Holding elections, see Conduct of 

elections 
Holidays, part of day of meeting for 

registration, § 160 
Hotels — 

false statements in report as to 
persons residing in hotel, penalty, 
f 60 
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Hotels — Continued 

investigation as to persons cLaim- 
ing hotel as voting residence, 
§ 62 (2) 

lists of hotels in certain cities to 
be furnished by police authori- 
ties to board of elections before 
general elections, § 61 

register of guests required to be 
kept, § 61 

reports identifying persons clabn- 
ing hotel as residence, § 61 

special reports as to persona re- 
siding in hotel, § 60 

visitation and examination of in- 
mates hj election officers, § 6i2 
(4) 
Illiteracy — 

assisting illiterate person entitled 
to register, § 167 

test or proof of literacy, § 166. 
''Independent body'* defined, § 2 

(11) 
Independent nomination, see Nomina- 

tions 
Inspectors ^^ 

absence from meeting for registra- 
tion, how supplied, § 15^ 

absence on election day, filling 
place, § 193 

action as board, §§ 160, 19i5 (1) 

appointment, how made, § 41 

appointment to fill vacancy or sup- 
ply absence, § 1<50 

arrest of disorderly persons' at 
meetings, § 160 

assignment to duty at elections, 
f 106 (1) 

ballot boxes, responsibility for cue- 
tody, § 195 (6) 

certificate of appointment, § 44 

certificates of service, § 46 

chairman of board, appointment, 

S iw 

clerks authorized to appoint in- 
spector on election day, when, 
§ 193 (0) 

clerks, appointment, § 160 

clerks, control over, § 195 ( 1 ) 

compensation, § 49 

compensation, service by disquali- 
fied person, § 46 

conviction of felony as disqualifi- 
cation, § 40 (3) 

division between two principal 
political parties, § 40 (4) 

duties at opening at polls, § 194 

flag, duty to keep displayed during 
election, § 195' (2) 

jury duty, exemption, § 46 

ynajority action as controlling, 
i§ 160, 105 (I) 

22 



Inspectors — Continued 

meeting to open polls, § 194 

niunber in each district, § 40 

oath, authority to administer, 
§ 160 

oath of office, § 44 

penalty for misconduct, neglect, 
etc, § 47 

personal registration, duties as to, 
i 163 

public officers disqualified as in- 
spectors, § 40 (3) 

qualifications, § 40 (3) 

registers, control during election, 
§ 1^ (1) 

removal as forfeiting right to com- 
pensation, § 47 

removal, groimds for, f 46 

removal, penalty for nondelivery 
of books, etc., to euooessor, § 47 

removal, power to remove, § 46 

removal, subsequent ineligibility, 
§ 47 

service at all elections required, 
i 40 (1) 

temporary appointment, right to 
compensation, § 193 (6) 

term of office, § 40 (1) 

town inspectors, term of offibe, { 40 
(1) 

towns, appointment of inspectors 
in, § 48 

transfers, f 4'6 

vacancies in office, f 46 

vacancies on election, day, how 
filled, f 193 

vacancy in meeting for registra- 
tion, how filled, § 159 

voting machines, examination, 
§ 260 
Institutions, residence of inmates for 

voting purposes, § 161 
Instruction cards ( see also Polls and 
polling places) — 

board of elections to furnish in- 
struction, cards, § 87 

forms and requisites, § '87 

supply by boards of elections, § 87 
Irregularities, see Judicial proceed- 
ings 
Judges, nominations of justices of 

supreme court, § 131 (3) 
Judicial proceedings — 

ballots, examination and preserva- 
tion, § 3i33 

ballots, question as to protests, re- 
jections, eto., § 330 (4) 

campaign receipts, etc., compelling 
filing of statements, § 334 

candidates, right to relief, § 330 

canvass of votes. Questions a/s to, 
i 330 iV. 
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Judicial proceedings — ConitfMied 

chairman of committees, right to 
invoke aid of court, § 390 

committees, review of removal of 
member, § 336 

convention, order to reassemble, 
§ 330 (2) 

county judge, jurisdiction, { 330 

courts and judges having jurisdic- 
tion, § 330 

emiblems, right to use, § 330 (3) 

enrollment of voters, review of pro- 

. ceedings, § 332 

evidence, how taken, § 335 

fraud in convention or primary 
election, f 330 (2) 

irregularities in convention or pri- 
mary election, § 330 (2) 

judges having jurisdiction, § 330 

nominations, determination ot 
matters relating to, § 330 (2) 

official ballots, questions as to form 
and contents, § 330 (3) 

person's entitled to maintain pro- 
ceedings, i 330 

primary election, order to hold new 
primary § 330 (2) 

procedure, f 335 

registration of voters, questions 
relating to, § 331 
Kings county — 

commissioners of elections, recom- 
mendations for appointment, 

J SI 

county committee, constitution, 

§ 12 
lists of nominations, publication, 

§ 94: 

Literacy, see Illiteracy 

Literary tests, card slips for use at 

elections, § 90 
Lodging houses — 

false statement in report as to 
lodgers, in bourse, penalty, f 60 

investigation as to x)er9ons claim- 
ing lodging house as voting resi- 
dence, § 02 (2) 

lists of lodging houses In certain 
cities to be furnished by police 
authorities to board of elections 
before general elections, § 61 

register of guests required to be 
kept, § 61 

reports identifying persons claim- 
ing lodging house as residence, 
§61 

special report as to lodgers in 
house, § 60 

vi-sitation and examination of in- 
mates by election officers, § 62 
. (4) 
Maps, posting in registration places 

in cities, § 160 



Masculine words in act as including 

feminine, S 2 (14) 
IMlemhers of Congress, see Bepresenta- 

tives in Oongrets 
Money, see Party funds 
Money received for campaign pur- 
poses, see Campaign receipts, ex- 
penditures and contribution's 
Monroe county, board of elections, 

special provisions, § 60 
Nassau county — 
assistants to county clerk, appoint- 
ment authorized, f 99 
county clerk to act as board of 
elections, § 39 
National conventions, see Conven- 
tions 
Naturalization, eee Citisenflhip 
New voters — 
definition, { 150 

registration, see B^stration oif 
voters 
New York city— 

board of elections for cit;^, § 30 
challenge lists, preparation, § 63 
clerks, comx>ensation, { 40 (2) 
clerks, number in each district^ 

S 40 (2) 
commissioners of elections, recom- 
mendations for appointment, 
§ 31 
election districts, creation and 

alteration, § 64 
election districts, division to take 
effect before general election, 
§ 64 
election districts in city, $ 64 
election expenses as charge on city, 

§93 (4) 
election officers, filing lists of eligi- 

bles, § 41 
election officers, how appointed, 

§ 41 
inspectors, compensation, § 49 (2) 
inspectors, number in each district, 

§ 40 (2) 
inspectors, term of office, § 40 (2) 
registration of voters, applications 

for registration, § 157 (2) 
registration of voters, examination 

of applicant, § 157 (2) 
registration of voters, personal ap- 
plication required, § 157 (2) 
registration of voters, powers of 

board of elections, § 157 (2) 
registration of voters, striking 

names from register, § 157 (2) 
registration of voters, time for 

meetings, § 153 (3) 
registration places in city, publica- 
tion of list, § 74 
selection of officers, pojty |iel^tioiL» 
§43 
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New York city -^Continued 

special elections, correction of reg- 
isters, § 157 (2) 

suf^lies for elections, time of de- 
livery to inspectors, f 90 
New York county — 

county committee, constitution, § 12 

lists of nomdnation^ publication, 
J 84 
Niagara county — 

board of elections, special provi- 
sions, § 51 
Nominations (see also Candidates; 
Designation of candidates) 

certificates, see Certificates of 
nomination 

certificate to fill vacancy caused 
by declination, time for filing, 
i 140 (7) 

certification of secretary of state, 
f 82 / 

citizenshipf as essential of eligibil- 
ity, § 144 

city oflices, § 131 (2) (4) 

city offices, special provisions not 
affected by general 7aw, § 130 

conventions to make nominations, 
i m (2) 

declination of nomination, § 198 

declination of nomination, place for 
filing certificate, § 141 

declination of nomination, place for 
filing certificate to fill vacancy, 

i 141 

declination of nomination, time for 
filing certificate, f 140 (6) 

definition, §'2 (6) 

eligibility, f 144 

first nominations by new party, 
§ I'Sd 

independent nominations, defini- 
tion, § 2 (13^) 

ind^xendent nominations, how 
made, f 137 

independent nominations, objec- 
tions to petition, § 142 

independent nominations, place for 
filing certificate of declination, 
§ 141 

independent nominations, place for 
filing certificate to fill vacancy 
caused by declination, § 141 

independent nominations, place for 
filing petition, f 141 

independent nominations, time for 
filing, § 140 (8) 

independent nominations, time for 
filing certificate of declination, 
I 140 (9) 

independent nominations^ time for 
filing certificate to fill vacancy 
caused by declination, 8 140 
(10) 



Nominations — Continued 

judicial determination of matjters 
I affecting iiominations, § d30 (2) 

justices of supreme court, § 13ll 
(3) 

lists of nominations, posting, f . 83 

lists of nominations, publication, 
§ 84 

new party, mode of making first 
nominations, § 133 

"party nomination '* defined, § 2 
(12) I 

persons eligible, § 144 

presidential electors, candidates 
not listed by name, { 84 

presidential electors, how nomi- 
nated, § 131 (1) 

primary election, nominations at, 
§ 131 (8) 

school officers, special provisions 
not affected by general law, § 13>i0 

special elections, offices to be filled 
at, i 1311 (6) 

state comimittee authorized to naake 
nominations, when, { 131 (2) 

town offices, § 131 (5) 

unofficial primaries to nominate 
candidates in cities, etc, notice, 
f 143 

vacancies in nominations, how 
filled, § 13» 

vacancies occurring after fifth 
-Tuesday preceding primary, 
§ 131 (7) 

village offices, § 131 (&) 
Oath — 

election officers, oath of bffioe re- 
quired, § 44 

inspectors authorized to adminis- 
ter oaths, i 160 

penalty for failure of election 
officer to take oath, § 47 

power of commissioners of elections 
to administer, § 38 
Officers of elections, see Boards of 

elections; Election officials 
Official ballots, see Ballots 
Oneida county — 

additional deputies to coiwty 
clerk, § 39 

county clerk to act as board of 
elections, S 39 
Parties — 

abbreviation of name of party, § 20 

definition, f 2 (5) 

enrollments, see Enrollment of 
voters 

name of party, abbreviation, § 20 

organization, see Committees; Con- 
ventions 
Party committees, see Oomimittees 
Party convention), see (^nvebdoha 
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Party emblems, see EmBIenui 
Party funds, ezpenditure for primary 

purposes prohibited, § 19 
Party nominations, see N'ominations 
Party position, definition, i 2 (9) 
Place for holding elections, see Polls 

and polling places 
Political committee, definiti(m, | 320 
Political parties^ see Parties 
Political unit» definition, | 2 (1) 
Poll books ^ 

board of elections to furnish elec- 
tion districts with books, § 87 
comparison at close of election and 

correction of errors, § 212 (1) 
delivery by secretary of state to 

boards of elections, § 76 
preservation and disposal of books, 

etc., used at election, § 124 
secretary of state to supply boards 

of elections with necessary 

books, I 70 
soldiers' and sailors' election's, 

I 302 
iwhen reqtiired, | 89 
Polls and polling places — 

accommodations required, { 05 (^) 
ballot boxes at polls, see Ballot 

boxes 
ballots, eta, opening packages for 

use, t 194 (6) 
ballots furnished at public expense, 

t 100 
change' of polling place because of 

heavy registration, § 66 (4) 
designated place not available, new 

designaticm, (66 (5) 
distance markers at polling places, 

see Distance niEirkers 
electi<meerinff at or near polling 

places prohibits^, i 196 (2) 
entrance and exit to be provided, 

I 86 (1) 
equipment gmerally, | £5 
equipment of polls where voting 

madiines are used, § 248 
expense of providing polling places, 

how paid, § 66 (3) 
flag to be displayed, t 194 (1) 
funiiture to be provided as re- 
quired, t 86 (6) 
guard rail as part of equipment, 

I 86 (1) 
guard rail, exclusion of public 

from space within, S 197 
instruction cards furnished by 

boards of elections, S 87 
instmctioa cards to be posted, 

t 194 (2) 
instruction cards, removal 6r 

defacement during election pro- 
hibited, i 196 (2) 



Polls and polling places — Ooniinued 

list of polling places in cities, pub- 
lication, § 73 

list of polling places in Westches- 
ter county, publication, § 75 

lists of places designated, filing, 
§ 66 (1) 

literacy tests, card slips provided 
for, t 90 

number of polling places in s&ie 
building, § 66 (6) 

one polling place only permitted 
in one room, § 66 (6) 

order to be maintained at polls, 
» 196 (4) 

pencils for voting booths, ({ 86 
(3), 1«4 (7) 

place for holding flection, designa- 
tion, (66 (I) 

political banners, etc., not allowed 
in or on. polUng place, { 196 
(2) 

poll bodes furniriied by boards of 
elections^ t 87 

poll bocks furnished when neces- 
sary, t 89 

primaries, designation of polling 
places, § 66 (1) 

proclamation of opening of polls, 
t 194 (9) 

publication of list of polling places 
in cities, § 73 

publication of list of polling 
places in Westchester county, 
§76 

public building, designation as 
polling place, ( 66*(3) 

return blanks furnished by board 
of elections, § 87 

sample ballots furnished by boards 
of elections, § 87 

sample ballots, posting, S 194 (3) 

sample ballots, removal or deface- 
ment during electicm prohibited, 
t 195 (2) 

schoolhouse, designation as polling 
place, § 66 (3) 

school or other public building in 
district, statement of reason for 
not designating, § 66 (3) 

size of ]>olling place, $ 66 (2)' 

smoking at ]>olling place in church 
or sdiool prohibited, § 195 (2) 

stationery furnished by board of 
elections, ( 87 

stationery, time of delivery, { 90 

supplies, sealing and labeling of 
packages, S 90 

supplies, time of delivery, § 90 

supplies to be called for By town 
or city clerk, $ 90 

tally sheets furnished by board of 
elections, | 87 
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Polls and polling places — Continued 

time for designating polling places, 
§ M (1) 

town clerk to provide ballot» Jor 
town questions submitted at gen- 
eral election, § 87 

town elections, delivery of sup- 
plies for, § 90 

voting booths with, proper equips 
ment, § 86 (3) 
I'ortrait of person, use as party 

emblem prohibited, § 20 
I'residential electors 

additional spring primaries, § 191 
(1) 

ballots, form, t 107 

canvass of ballots, method, $ 216 

(2) 

canvass of ballots, order, { 212^ 

compensation of electors, § 206 

electoral college, meeting and or- 
ganization, I 202 

enumeration on lists of nomina- 
tions not required, § 84 

general ticket, electors chosen by, 
§ 290 

instructions printed on ballots, 
§ 107 

lists prepared by secretary of 
state, § 291 

meeting of electoral college, § 292 

messenger to tran^uit vote to 
president of senate, § 204 

mode of election, § 290 

nominations, how made, i 131 (1) 

organization of electoral college, 
i 292 

returns, form, $116 

tallying votes, § 218 

vote in electoral college, delivery 
of duplicate to federal judge, 
t 295 

vote in electoral college, mailing 
duplicate to president of senate, 
§ 295 

vote in electoral college, transmis- 
sion by messenger to president 
of senate, § 294 

voting by electors for president 
and vice-president, § 293 
Primary elections (see also Conduct 
of elections) 

ascertainment of voters omitted 
from register, S 206 

balloU, form, § 108 

ballots, illustrations as to form, 
S 108 (8) 

ballots, instructions printed on, 
§ 108 (1) 

baBots, number provided, $ 101 

candidates, certification by secre- 
tary of state, § 71 



Primary elections — Continued 

canvass of returns by board of 
elections, § 270 

canvasa of returns by secretary of 
state, § 271 

challenges, § 204 

clerk's to serve at primary elec- 
tions, § 40 (1) 

committeemen elected at pri- 
maries, § 13 

conduct by inspectors without 
clerks, § 192 

definition, § 2 (3) 

delegates to conventions, when 
chosen, § 132 (1) 

enrollment registers, time of 
delivery to election officers, § 90 

fall primaries for election of com- 
mitteemen, t 13 

fall primaries, time for holding, 
§ m (1) 

fraud or irregularity as ground 
for judicial interference, t 330 
W 

hours for keeping polls open^ § 19*1 

inspectors to serve at primary elec- 
tions, § 40 (1) 

judicial review of proceedings, 
§ 330 (2) 

nominations by unofficial primaries 
in cities, § 131 (4) 

nominations made at primary pre- 
ceding general election, ( 131 
(8) 

notice, publication, | 72 

party funds, expenditure in aid of 
nomination of candidate pro- 
hibited, (19 * 

party positions to be filled at 
primary, statement by chairman 
of county committee, § 18 

place for holding election, see PoU-s 
and polling places 

poll books for additional primary, 
§ 89 

publication of notice, § 72 

spring primaries for choice of 
presidential electors, § 191 (1) 

spring primaries for election of 
committeemen, i 13 

supplies furnished by board of 
elections, { 87 

supplies, time of delivery, i 90 

tally sheets, form, § 114 (1) 

time for designating polling places, 
§ 66 (1) 

time for holding primaries, ( 191 
(1) 

time for keeping polls open, | 19'1 

m 
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Primary elections — Continued 
unofficial primaries, expenses paid 

by party, § 143 
unofficial primaries in cities, per- 
sons entitled to participate, 
§ 143 
unofficial primaries to make nom- 
inations in cities, etc., notice re- 
quired, S 143 
watchers at primaries, § 196 
Prisoners, residence for voting pur- 
poses, S 151 
Propositions, see Questions isutbniit- 

ted to voterft 
Publication — 
constitutional amendments to be 

submitted to vote, § 80 
lists of nominees, § ^ 
notices of election, § 81 
notice of primary election, % 72 
polling places in Westchester 

county, § 75 
registration places in cities, $ 74 
registration places in Westchester 
county, § 7i5 
Public buildings, designation as poll- 
ing places, § 66 (3) 
Queens county — 

lists of nominations, publication, 

8 84 
registration places in county, puib- 
lication of list, § 74 
Questions submitted to voters — 
ballots, form, S 106 
canvass of ballots, order, § 213 
certification by secretary of state, 
8 70 
^ copies delivered to voters at time 
of registration, § 173 
instructions printed on ballots, 

S 106 
order of canvass, § 213 
publication before election, $ 80 
returns, form, {115 
; tally sheets, form, § 114 (2) 
Receipts for campaign purposes, see 
Campaign receipts, expenditures 
and' <iontrit>utions 
Hecords' of boards of elections, as 

public records, § 34 
l^egisters — 

' ballot numbers for previous elec- 
tion, one copy to contain, $ 88 
completion and certification, { 170 
custody, 8 181 (1) 
delivery by board of elections to 

registration officers, § 77 
entries for previous election, one 

copy to contain, | 88 
form and contents' in cities of more 
than one million inhabitants, 
8 164 



Registers — Continued 

form and contents outside city of 
more than one million inhabit- 
ants, 8 1*65 

new districts, duty of boards of 
elections as to registers, I 7lO 

number of copies provided for elec- 
tion, 8 88 

'preparation in quadruplicate, 8 162 

registers for previous election, 
delivery to inspectors, 8 T-S 

secretary of state to furnish regis- 
ters, 8 76 

signatures of registrants in cer- 
tain cities, 8 88 

use at primaries, etc, during year 
following general election, 8 1^ 
Registration of voters — 

additional meeting^ for registra- 
tion, 8 156 

additions to register of preceding 
election, 8 157 

annual meeting for r^straticm, 
8 153 

application by person registered 
in another district, 8 1^7 (3) 

arrest of disorderly persons^ au- 
thority of inspectors at noeet- 
ings, 8 160 

blanks furnished by secretary of 
state, 8 76 

boarding houses, preventing 
fraudulent registration of 
boarders, 8 60, 61 

booths for use of voters, 8 85 (4) 

card lists of registered voters in 
cities of first and second class, 
8 176 

certification of register at close of 
each meeting, 8 177 

certification of registers as to en- 
rollment at general election, 
8 224 

chairman of board of inspectors, 
appointment, 8 160 

challenges, see Challenge of ap- 
plicants for registration 

change of register, voter regis- 
tered in wrong district, 8 174 

change of residence within district, 
correction of register, 8 175 

cities, inability of registrant to 
write name, 8 153 (2) 

cities of 5,000 or more inhabitants, 
88 154-157 

cities, times for meetings for 
registration, 8 1^ 

colonization of boarding houses, 
provisions (to prevent, 88 60, 51 

completion and certification of 
registers, 8 179 

conduct of meetings, 8 Ifi^ 
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R^ietration of voters — Continued 
constitutional amendments, copies 
of proposed amendments de- 
livered to voters at time of 
registration § 173 
correcting register of preceding 

election, § 157 
correction of errors in register, 

f§ 174, 175 
custody of registers, boxes and 

flags, § m 
daily certification of register, § 177 
designating places for registry, 

§ «ft (1) 

elections other thaji general elec- 
tion in certain cities and vil- 
lages, § 157 

English, inability to read and 
write as bar, § 16d (1) 

English, proof of registrant's abil- 
ity to read and write, S 166. 

examination of registrant in cities 
of more than 15,000 inhabitants, 
fl6d (2) 

flag, display at places of regis- 
tration, § li60 

fraudulent claims of residence, 
provisions to prevent, §§ 60, 61 

holidays, part of registration day, 
§ 160 

hotels, prei^enting fraudulent regis- 
tration of guests, §§ 60, 61 

identification of persons claiming 
hotels, boarding houses, etc, as 
residence, §§ 60, 61 

illiterate persons, assisting illiter- 
ates entitled to register, § 167 

illiterate persons, certificates of 
literacy, § 166 (2) 

illiterate persons, custody of slips 
for illiteracy test in cities of 
first class, § 182 

illiterate persons, notation as to 
persons not new voters, '$167' 

illiterate x>erspns, certificates of 
illiteracy, { 1*^ 

ink to be used in making entries 
in register, § 163 ( 1 ) 

inspectors, appointment lo fill va- 
cancies, i 159 

inspector's duty as to personal 
registration, $ 163 

judicial determination of questions 
arising, § 331 

lighting place of registration, 
§ 160 

list of registration places in West- 
chester county, publication, § 75 

lists, printing and distribution in 
certain cities, § 86 

lodging houses, preventing fraudu- 
lent registration of lodgers, 
60, 61 



Registration of voters — Contiitued 

maps of districts in cities to be 
posted, § 160 

married woman, how name is 
entered, § 163 (1) 

meetings to be public, § 160 

methods of r^stration, §§ 154, 15i5 

naturalized citizens, production of 
naturalization papers, § 168 

new district, preparation of regis- 
ter for election other than gen- 
eral election, § 158 

" new voter "' how defined, § 150 

new voters, ability to read and 
write English requirred except 
I in case of physical disability, 
§ 163 (1) 

new voters, examination, S 155 

new voters, physical inability to 
write, § 103 (2) 

N"ew York city, correction of regis- 
ters, § 157 (2) 

N"ew York city, registration for 
other than general elections, 
§ 157 (2) 

New York city, time for meetings 
for registration, § 153 (3) 

notice of prior registration in 
another district, § 157 (1) 

number of inhabitants of cities 
and villages as affecting methodis 
of registration, § 154 et seq. 

oaths, inspectors authorized to ad- 
minister, § 160 

order at registration places, duty 
to maintain, § 160 

personal registration, duties of in- 
spectors, § 163 

personal registration, when re- 
quired, § 154 

physical disability to prepare b«tl- 
lot, notation on register, § 167 

place of registration, designation, 
§ 66 (I) 

place of registration, equipment, § 85 

places of registration in cities, 
publication of list, § 74 

political banners, etc., in registra- 
tion places prohibited, § 160 

publication of liat of places for 
registration in cities, § 74 

publication of list of registration 
places in Westchester county, 
§ 76 

" public copy " of register, custody, 
§ 181 (1) 

questions submitted to voters, 
copies delivered at time of regis- 
tration, § 173 

registry list, preparation, § 180 

registered voter applying for regis- 
tration in another district, § 1«57 
(1) 
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Registration of voters — 0<mtinued 

registers, see Registers 

residence of registrants, see Resi- 
dence 

rooming houses, preventing fraudu- 
lent registration of inmates, 
t§ 60, 61 

smoking in registration places pro- 
hibited if in church or school 
building, t KK> 

striking names from register, § 157 

time for registration, § 153 

town elections, registration not re- 
quired by election law, § 162 

Tillage elections, registration not 
required by election law, § 162 

villages of 5,000 or more inhabit- 
ants, §§ 154-157 

watchers, appointment, qualifica- 
tions and powers, ( 161 
Religious isymibols, use as party em- 
blem prohibited, i 20 
Repeal of prior legislation, § 340 
Representatives in Congress, eleo- 

tion, § 208 
Residence — 

absence from home in service of 
government, effect, { 151 

absence while engaged in naviga- 
tion, effect, t 151 

apartment house as residence, pro- 
visionts to prevent fraudulent 
registration, §§ 60, 61 

boarding house as residence, pro- 
visions to prevent fraudulent 
registration, §| 60, 61 

change of residence, record re- 
quired to be kept, § 82 (1) 

fraudulent claim of residence in 
hotel, boarding house, etc., pre- 
* vention, §§ 60, 61 

gaining or losing residence, | 161 

hotel as place of residence, pro- 
visions to prevent fraudulent 
registration, §§ 60, 61 

inmates of almshouses, etc., § 151 

investigation as to persons claim- 
ing hotel, boarding house, eto., 
as voting residence, § 62 (2) 

lodging house as residence, pro- 
visions to prevent fraudulent 
registration, §§ 60, 61 

prisoners, § 151 

rooming house as residence, pro- 
visions to prevent fraudulent 
registration, §§ 60, 61 

students, i 151 
Returns — 

adhesive pasters, number used and 
unused to be shown on returns, 
§ 211 

blanks for returns, form, $$ 87, 
112, 113 



Returns — Continued 

canvass, see canvass of results 

certification, § 111 

challenge lists, return on, $ 212 

envelopes for returns, S 87 

form for presidential electors. 
§ 116 

forms or questions submifted to 
voters, {115 

preparation of returns, (211 

set of returns, number required. 
§ 111 

set of returns, what constitutes. 
I 111 

unused ballots, entry on returns, 
§ 211 
Richmond coimty — 

lists of nominations, publicatioii. 
§ 84 

registration places in county, pub- 
lication of list, t 74 
Right of suffrage, see Voters 
Rooming houses — 

false statement in re]>ort as to 
persons in house,' penalty, § <M> 

investigation as to persons clain&- 
ing rooming house as voting 
residence, { 62 (2) 

lists of rooming houses in oertain 
cities to be furnished by police 
authorities to board of elections 
before general elections, S 61 

register of lodgers required to be 
kept, S 61 

reports identifying persons daim- 
ing rooming house as residence, 
I 61 

special reports as to persons resid- 
ing in house, $ 60 

visitation and examination of in- 
mates by election oflicers, { 62 
(4) 
Sailors, see Soldiers and sailors 
Saving clause of election law, $341 
School elections, form of ballot, § 100 
Schoolhouses, designation as polling 

places, § 66 (3) 
Schools, nomihation of school offi- 
cers, particular provisions not af- 
fected! by general law, 8 130 
Seal of state or nation, use as party 

emblem prohibited, $ 20 
Secretary of State — 

certificate as to officers to be filled 
at election, § 69 

certificate of proposed constitu- 
tional amendments, § 70 

certification of nominations, § 82 

certification of primary election, 
candidates, $ 71 

certification of proposed amend- 
ment to be submitted to people, 
§ 70 



Digitized by 



Google 



ELECTION LAW 



345 



Index to Law 



IReferencea are to aeotiona} 



Secretary of State — Continued 

ohalleiige affidavits, duty to 
furnish blanks, § 76 

election kvw, delivery of copies to 
boards of elections, S 67 

publication of proposed constitu- 
tional amendments, § 08 

r^stration and blanks for regis- 
tration, duty to furnish, § 76 

tally sheets, preparation of speci- 
men forms, { 114 (3) 
Senators, see United States senators 
Short title of act, | 1 
Smoking in registration places, 

when, § 100 
Soldiers and sailors-^ 

absence from voting district, right 
to vote seoored, f 300 

absent voters to be registered, 
§ 901 

application of general provisions 
of law, f dlO 

ballots, delivery to commandiing 
officers, § d06 

ballots, destruction of unvoted bal- 
lots^ I au 

ballots, disposal by secretary of 
state, I 912 

ballots, envelopes for, dOi, 

ballots, form and reqiiirranents, 
S 303 

ballots, transmitting voted ballots 
to secretary of state, | 311 

canvass by state board of can- 
vassers, { 316 

canvass of returns by county 
boards, § 315 

canvass of votes, S 314 

card register of absent voters, 
§ 301 

conduct of elections, t 908 

counting votes, {311 

envelopes for war ballots, ( 304 

general provisions of election- law 
applicable, S 310 

liberal construction of provisions, 
t 319 

listing voters by election districts, 

said 

nominations, transmitting lists to 
commanding officers, $ 306 

official war ballots, form and re- 
quirements, S 303 

penal laws, application, § 3ll0 

poll books, § 302 

poll books, delivery to commanding 
officers, § 906 

polls of election, § 307 

public list of voters by election dis- 
tricts, § 913 

register of absent voters, § 301 

returns, canvass by county boards, 
9 316 



3oldiers and sailors — Continued 
returns, effect of dehiy in receipt, 

§ 317 
returns, transmission tcj secretary 
of state, § 311 
I sailors, residence for voting pur- 
poses, t 161 
special polls in time of war, f 300 
voting, method, § 310 
voting otherwise than at poll in 

voter's command, $309 
war ballots, form* and require- 
ments, S 309 
Special elections (see also Conduct 
i of elections) 

canvass of returns, t 273 
certificates as to offices to be flUed, 

§ 69 
hours of keeping polls open, {101 

(2) 
inspectors and clerks to serve at 

special elections, | 40 (1)' 
nominations for offices to! be filled, 

§ 1311 (6) 
notice, pubHoation, | 81 
time for keeping polls open, | 191 

(2) 
watchers at polls, | 196 
State board of canvasserf, how oon* 

stituted, i 2n, 
Stationery — 
blanks for election officers, secre- 
tary of state to furnish, | 76 
board of elections to furnish neo- 
essary stationery, | 87 
Students, residenoe for voting pur- 
poses, i 161 
Suffolk county— 
assistants to county clerk, appoint- 
ment authorized, f 39 
county clerk to act as board of 
elections, S 39 
Suffrage, see Voters 
Supplies for elections, see Folb and 

polling places 
Supreme court, see Judicial proceed- 
ings 
Tally sheets — 

board of elections to furnish tally 

sheets,. $ '87 
form, § 114 

form, specimens to be prepared by 
secretary of state, S 114 (3) 
Tallying votes, see Oanvass of votes 
Time of taking effect of election law, 

S 342 
Town appropriations, returns, form, 

t 115 
Town clerk, compensation f(^ election 

services, $ 49 
Town propositions — 
returns, form, (115 
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Towns -^ 

ballots, etc., for town questions 
submitted at general election, 
town clerk to provide, § 87 

canvass of ballots on town pro]>osi- 
tions and appropriations, § 2!l<3 

caucuses, expenses paid by town, 
S 143 

clerks for election districts, how 
appointed, § 48 

election districts in towns, S 64 

election expenses as town charge, 
§ 93 

inspectors of election, appointment 
by town board, § 48 

inspectors of election, appointment 
from party lists, § 48 

inspectors of election, appointment 
to be in writing and filed with 
town clerk, § 48 

inspectors of election, term of 
office, S 40 (1) 

inspectors of election, time of ap- 
pointment for new or altered 
district, § 48 

nominations for city officers, {131 
(5) 

registration of voters not required 
for town elections, § 162 

supplies for town elections, deliv- 
ery, § 90 

unofficial primaries to nominate 
candidates for town offices, notice, 
§ 143 

watchers at town elections, ( 196 
United States senators — 

appointment by governor to fill 
vacancy, { 297 

elections to fill vacancies, § 297 
Unit of representation, definition, § 2 

(2) 
Villages — 

caucuses, expenses paid by village, 
§ 1431 

election expenses as charge on vil- 
lage, S 93 

nominations for village officers, 
§ 131 (6) 

registration for other than general 
elections in villages ef 5O0O or 
more inhabitants, § 157 (1) 

r^stration for village elections 
not required, $ 162 

registration of voters, method, 
§§ 164, 1©5 

supplies for village^ elections, de- 
livery, § 90 

imofficial primaries to nominate 
candidates for village offices, 
notice, § 143 

watdiers at village elections, ( 196 



Voters — 
absentees, see Absentee voters 
assistance to disabled or illiterate 

voters, S 203 
bribery at election as disqualifica- 
tion, § 162 
card lists of registered voters in 

cities of first and second class, 

§ 176 
challenges, see Challenge of voters 
change of residence, see Kesidence 
conviction of felony as disqualifi- 
cation, § 152 
convicts, record required to be 

kept, S 62 (1) 
death of registered voters, record 

required to be kept, § 62 ( 1 ) 
disabled voters, assistance in vot> 

ing, § 203 
disqualification, ( 152 
employees allowed time to vote, 

S 200 
enrollment, see Enrollment of 

voters 
forfeiture of right to vote, § 162 
identification at election, §§ 201, 

202 
illiterate persons, registration, sea 

Registration of voters 
illiterate voters, assistance in pre* 

paring ballot, S 203 
investigations as to qualifications, 

§ 62 
literacy tests, card slips provided 

for, S 90 
naturalized citizens, when right to 

vote accrues, {150 
" new voter " defined, S 160 
persons excluded from suffrage, 

t 152 
qualifications, card slips for 

literacy tests, § 90 
qualifications, investigations as to, 

§ 62 
qualifications of voters, S 150 
qualified voter defined, § 150 
registration, see Registration of 

voters 
removal from registered address, 

record required to be kept, S 02 

(1) 
residence of voters, see Residence 
time allowed to employees to vote, 
§ 200 
Voting, see Conduct of elections; 

Polls and polling places 
Voting machines — 
adoption, § 243 

application of general provisions 
as to conduct of elections, § 190 
application of general provisions 
of law, I 267 
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Voting machines — Continued 
assistance to voters, § 258 
ballots on machines, form^ § 24& 
ballots used on machines, judicial 
determination as to form and 
contents, § 330 (3) 
canvass or vote and proclamation 

of result, § 262 
clerks, number in districts using 

one machine, § 40 
commissioners, appointment, quali- 
fications, etc., § 240 
commissioners, examination of ma- 
chines, § 241 
conduct of elections where voting 

machines are used, § 257 
custody of machines and keys, 

definition of terms used, § 208 

distribution of ballots and station- 
ery, § 254 

election districts, size as affected 
by use of voting miachine, § 64 

examination by commissioners, 
§ 241 

examination by inspectors, § 256 

expense of using machines, pay- 
ment, § 93 (3) 

experimental use, § 244 

inspectors, examination of ma- 
chines, § 2i50 

instruction of election officers, 
§ 252 

instruction of voters, §§ 253, 258 

irregular ballot, how counted, 
§ 261 

keys, custody, $ 206 

manner of voting, S 260 

number of voters in district using 
voting machine, § 64 

opening polls where machines are 
used, § 255 

payment for machines, § 247 

polling places, equipment where 
madiines are used, § 248 



Voting machines — Continued 

preparation of machines for use at 

elections, § 251 
preservation of ballots and record 

of machine, § 264 
recanvass of vote, § 266 
repair of machines, § 201 
requirements of machines, { 242 
sample ballots for persons using 

machines, § 250 
saving clause of act, S 269 
statements of canvass, § 263 
supplying election districts with 

machines, §§ 245, 240 
unofficial ballots, use authorized, 

when, § 201 
voting for person not named on 

machine as candidate, $ 260 
War ballots, see Soldiers and sailors 
Watchers — 

appointment by certificate, § 196 

(3) 
appointment, right to make, $ 161 
certificate of appointment, $ 190 

(3) 
challenge list, right to examine, 

§ 161 
challenge of applicants for regis- 
tration, § 109 (1) 
number at polling place, §§ 101, 

190 
qualifications, §§ 101, 190 (0) 
time of presence at polls, § 190 (4) 
Westchester county — 

additional deputy to. county clerk 

authorized, § SO 
additional employees, appointment 

by county clerk, § 39 
county clerk to act as board of 

elections, § 39 
Witnesses — 

attendance, power of commissioners 

of elections to compel, § 3:8 
oaths, power of commissioners of 

elections to administer, § 38 
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Ballot boxes, sealing by inspectors, 

113 
Ballots — 

act of voter extrinsic to ballot, 
224 

candidate nominated by more 
than one party, 83 

candidates' names, position on 
ballots, 97 

city officers, names on ballots, 88 

correction of official ballot, judi- 
cial proceedings, 307 

custody of ballots, 113 

defacing or tearing ballots, effect, 

defective ballots, use of, 213 

designation of more candidates 
than authorized, 88 

duty to furnish official and sample 
ballots, 75 

election officers not named on bal- 
lots, 88 

emblems, use on ballots, 97 

erasures as invalidating ballota, 
224 

errors and omissions in ballots, 
judicial proceedings, 313 

examination of ballots, 113 

folding ballots, 210 

group system on ballots, 88 

indorsement of ballots, 218 

irregularities in printed ballot, 
307 

judicial investigation of ballots, 
314 et seq. 

justices of supreme court, names 
in one section, 9;7 

justices of supreme court, naming 
on ballots, 88 

marked ballots, preservation, 236 

marking ballots, 225-228 

marking ballot with pen, 213 

marking ballot with sharp instru- 
ment, 213 

marking more names than persons 
to be elected to office, effect, 223 

name of candidates, error in num- 
bering, 96 

names of parties, power of court 
as to arrangement of names, 83 

obtaining new set of ballots by 
voter, 213 

official ballots, when not required, 
81 

official errors, effect, 230 

order of names on ballots, 307 



Ballots — Continued 

paper, lack of imiformity in 
weight, 96 

party colunms abolished, 88 

pasters, use of, 98, 198 

persons entitled to receive ballots, 
210 

preservation of ballots, 113, 115 

presidential electors, number of 
times nam^ on ballot, 92 

presidential electors, separate bal- 
lots, 85 

printing ballots, publication, 79> 

printing legible on back of ballot, 
96 

questions submitted to voters, 
form of ballot, 89-00 

representation of party not nomi- 
nating, 88 

restriction on duplication of 
names, 96 

stubs, how disposed of, 213 

term of office, designation on bal- 
lot, 88 

town cheers, names on ballots, 88 

town propositions, duty to pre- 
pare ballots, 75 

union label printed on ballot, 
effect, 96 

unofficial ballots, when not used, 
197 

village officers, names on ballots, 
88 

writing in names of candidates, 
229 
Boarding houses, reports as to 

boarders, effect as evidence, 53 
Board of supervisors, see Super- 
visors 
Boards of elections — 

bipartisan boards, 26 

civil service law as applicable to 
members of board and employ- 
ees, 26 

clerk of board, salary, 30 

commissioners, see Conmiissioners 
of elections 

duties, 26 

employees, removal, 31 

Onondaga county, authority in, 26 
Campaign receipts, expenditures 
and contributions — 

candidate's duty to file statement, 
300 

construction of statute, 298 
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Campaign receipts, etc. — Continued 

disbursements not connected with 
campaign, 299 

itemized disbursements, 299 . 

organizations affected, 298 

pur]>ose of statute, 298 

statement of receipts and dis- 
bursements^ failure to ^ake, 
299 
Candidates — 

independent candidate defined, 16 

party candidate defined, l€ 
Canvass of results — 

authentication, conclusiveness, 273 

basis of canvass, 267^ 273 

board of canvassers, revisory pow- 
ers, 267 

certificate for office not on ballot, 
273 

conclusiveness 'of board's decision, 
272 

constitutionality of statute, de- 
termination, 267 

delay in filng returns, 267 

duties of canvasser as ministerial, 
273 

election district returns, 26G 

eligibility of candidate, power of 
board to pass on, 273 

erroneous and incomplete canvass, 
268 

errors subject to correction, 268 

identity of persons voted for, 267 

irregular returns, 267 

mandamus to correct canvass, 318 
et seq. 

number of votes cast by party, de- 
termination, 268 

organization of board in new 
coimty, 265 

proceedings by wrong body, 265 

recount of ballots, 268 

summoning inspectors, 267 

time of meeting, 265 

variance as to candidate's name, 
268 

variance between returns and 
tally sheet, 268 

votes for city officers, 265 
Canvass of votes (see also Voting 
SLachines) — 

ballots folded together, 218 

changing returns, power of in- 
spectors, 234 

delivery of canvass to police, 232 

determination by city and county 
canvassing boards, 270 

determining number of ballots, 
217 

eligibility of candidates, power to 
pass on, 219 

excess ballots, how disposed of, 217 

filing registers, returns, etc., 238 



Canvass of votes — Continued 

mandamus to correct canvass, 318 
et seq. 

marked ballots, preservation, 236 

objections to counting, 231 

personal inspection of ballots, 219 

poll clerks, duty of, 216 

proclamation of result, 235 

rejection of ballots, grounds for, 
223 et seq. 

returns as evidence, 234 

returns, failure to make, 234 

returns, mandamus to correct, 234 

returns of canvass, 233 

returns, presumption in favor of, 
234 

rules for coimting votes, 223 et 
seq. 

sealing ballots after canvass, 236 

separation of void from valid bal- 
lots, 236 

tallying, how done, 220 

tally sheets as basis of return, 233 

tally sheets, requiring production, 
234 
Certificate of nomination, judicial 

proceedings relating to, 313 
Challenges — 

false personation as affecting law- 
ful voter, 207 

majority decision of inspectors, 
necessity, 207 

primary elections, 204 

refusal to answer improper ques- 
tions, 207 
Cities, appointment of election offi- 
cers, 36 
Commissioners of elections — 

absence as creating vacancy, 28 

certiorari to review appointment 
by supervisors, 28 

compensation, 29 

disagreement of committee as to 
persons to be appointed, 28 

holding over in default of new ap- 
pointment, 28 

mandamus to compel appointment, 
28 

nonappointment as entitling in- 
cumbent to hold over» 23 

political parties entitled to repre- 
sentation, 28 

recommendation for appointment, 
necessity and effect, 28 

vacancy created by absence, 28 
Committees — 

city committee, power to organize, 
17 

county committees, ballots for 
election, 18 

county committees, commencement 
of term of office, 19 
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Committees — Continued 

county committees, enrollment as 
necessary qualification, 18 

county conmiittees, power to adopt 
rules, 18 

county committees, qualifications 
of members, 18 

county committees, imit of repre- 
sentation, 18 

definition, 16 

mandamus to compel recognition 
of membership, 17 

new rule proposed, notice, 20 

removal of chairman of com- 
mittee, 306 

removal of members, 21 

Atate committee, rules, 20 

state committee of representation, 
17 

vacancies, how filled, 22 

voting power of members, 20 
Conduct of elections (see also Bal- 
lots) — 

absence of inspector, 103 

closing hour, constitutionality of 
provision, 191 

completing voting after polls 
close, 211 

duty to complete act of voting in 
proper turn, 212 

duty to receive votes, 207 

mandamus to compel acceptance 
of ballot, 207 

polling places, see Polls and poll- 
ing places 

primaries, see Primary elections 
Constitutional amendments — 

numbering amendments, 62 

publication of proposed amend- 
ments, 61 

selection of papers for publication 
of proposed amendments, 61 
Construction of law, aids to, 14 
Conventions — 

call of convention, 121 

definition, 16 

delegates, qualification, 122 

irregularity in callinnj convention, 
judicial review, 307 

national conventions, unit of rep- 
resentation, 24 

nomination prevented by dead- 
lock, 122 

power to decide between conven- 
tions, 122 

power to rescind action, 123 

reconvening to fill vacancies, 123 

regularity, 121 

roll call as governing regularity, 
122 

seating delegates, judicial review, 
307 , 

time of holding, 121 i 

time of nomination, 122 i 



County committees, see Committees 
Definitions — 

committee, 16 

convention, 16 

designation of candidates, 16 

independent body, 16 

independent candidate, 16 

party, 16 

party candidate, 16 

unit of representation, 16 
Designation of candidates — 

committee to make designation, 
124 

conclusiveness of notary's certifi- 
cate, 307 

designation defined, 16 

petition, requisites and validity, 
126 

signers of petition, niunber re- 
quired, 127 
Districts — 

alteration, time of, 67 

legislative power over districts, C6 

maps of districts, purpose of ac- 
quirement, 58 

number of voters required, 57 

redistricting, power of legislature, 
56 

reduction of districts, 57 
Election districts, see Districts 
Election,, holding, see Conduct of 

elections 
Election officials (see also Boards of 
elections ; Commissioners of 
elections) — 

appointment in cities, 36 

appointment, judicial review, 307 

candidate as election officer, 34 

compensation, 42 

de facto officers, 34 

political parties entitled to repre* 
sentation, 34 

poll clerks, appointment, 34 

public officers ineligible for ap- 
pointment, 34 

removal from district, 34 

residential qualifications, 34 

term of office, 34 

town clerks, compensation, 42 
Emblems — 

infringement, protection against, 
24 

judicial proceedings relating to 
party emblems, 30& et seq. 

resemblance to coin, effect, 23 
Employees, time allowed to vote, 199 
Enrollment of voters — 

change of residence after enroll- 
ment, 1S7 

circumstfinoes f?overning right to 
enrollment, 177 

copies of enrollment, right to 
inake, 78 
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Enrollment of voters — Continued 
correcting enrollment in wrong 

party, 187 
county conmiittees, qualification 

for membership, 18 
duty to enroll, 176 
judicial proceedings, 322 
marking blank with ink, 176 
naturalization after last enroll- 
ment day, 177 
numbering envelopes, 178 
previous enrollment, effect, 178 
time of enrollment, 176 
transfer to election district out- 
side assembly district, 187 



city election, expenses as charge 

on city, 79 
compensation of clerks, 80 
General elections, publication of 

notice of election, 69 
History of law as aid to construc- 
tion, 14 
Holding election, see Conduct of 

elections 
Hotels, reports a» to guests, etc., 

effect as evidence, 53 
Independent body, definition, 16 
Independent candidate, definition, 16 
Independent nominations — 
construction of statute, 130 
declination of nomination, 136 
emblem of independent body, 133 
filing petitions, 140-141 
independent body, right to make 

independent nominations, 130 
mandamus to compel filing of peti- 
tion, 141 
name of independent body, right to 

use, 133 
objections to petitions, 143 
X>etition, acknowledgment, 135 
petition, alteration after execu- 

tiox^ 133 
petition, authentic witnesses, 135 
petition, form and sufiiciency, 131- 

134 
petition, fraudulent signatures, 135 
petition, number of signers, 133 
petition, place of filing, 142 
petition, qualifications of signers, 

130-131 
petition, sufficiency of signatures, 

134 
political unit, percentage of voters 

required to sign petition, 130 
right to make independent nomina- 
tions, power of legislature to 
deny, 129 
time for filing petitions, 140 
vacancies, how filled, 137-138 
Inspectors of elections — 
fraudulent acts, review by court, 
307 



Inspectors of elections — Continued 

mileage, 42 

ministerial officers, 196 

removal from district, 34 

special statutes applicable to par- 
ticular coimties, 41 
Judicial proceedings — 

compelling adoption of party rules, 
306 

conclusiveness of determination of 
political authorities, 309 

correcting mistake of elector, 307 

correction of bffieial ballot, 307 

election officers, appointment, 307 

fraudulent acts of inspectors, re- 
view, 307 

grounds for relief, 306 

incorrect canvass of ballots by 
state committeeman, judicial re- 
lief, 308 

injunctive relief, 306 

irregularities in printed ballot, 307 

irr^ularity in calling convention, 
307 

jurisdiction of board of elections, 
305 

jurisdiction of judge of superior 
court, 310 

mandamus as concurrent remedy, 
306 

mandamus to boards of canvassers, 
318 et seq. 

parties, 309 

procedure, 309 

removal of chairman of conunittee, 
306 

review of proceedings of custodian 
of record, 308 

scope of court's jwwer, 305 

seating delegates to conv^ition, 
307 

statute as source of judicial power, 
305 

venue, 309, 310 
Lodging houses — 

place of residence, 148 

reports as to lodgers, effect as evi- 
dence, 53 
Mandamus — 

commissioners of elections, com- 
pelling appointment, 28 

compelling acceptance of ballot, 207 

compelling filing of registers, re- 
turns, etc., 238 

compelling proclamation of result 
of election, 235 

correction of returns, 234 

membership on committee^ com- 
pelling recognition, 17 

signature of returns, 235 
Maps of districts, 58 
National conventions, see Conventions 
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Nominations (see also Independent 
nominations) — 
certainty of nomination, conclu- 
siveness, 70 
certificate of nomination, conclu- 
siveness, 11& 
convicts ineligible for nomination, 

144 
new party, nominations by, 123 
presidential electors, 119 
publication of lists of nominees, 72 
time for nomination, 122 
town officers, 119 
town officers, publication of lists, 

72 
village officers, 119. 
Notice of elections, publication, 69 
Official ballots, see Ballots 
Party defined, 16 
Party candidate defined, 16 
Party emblems, see Emblems 
Party rules, compelling adoption, 306 
Poll books, signing by electors, 20 1 
Poll clerks, appointment, 34 
Polls and polling places — 

closing polls prematurely, effect, 

192 
destruction of polling places, 60 
distance markers, 194 
location outside district, 148 
opening and closing polls, provi- 
sion as mandatory, 191 
place outside election district, 60 
rooms leased by political club, 

designation as polling place, 60 
time of designating polling places, 
60 
Presidential electors, separate ballots 

for, 85 
Primary elections — 

challenges at primaries, 204 
conduct by inspectors only, 192 
enrollment as essential to voting at 

town primaries, 204 
fairness in conducting, necessity, 

195 
fraud as prerequisite to new pri- 
mary, 307 
notice of primary, how given, 63 
notice of primary, publication, 63 
power of legislature to regulate, 14 
printing names on ballots, in- 
eligible persons, 198 
purpose of primary election laws, 

14 
qualifications of voters, 144 
Proclaiming result of vote, 235 
Questions submitted to voters — 
form of ballots, 89-90 
numbering propositions, 62 
Recount or recanvass authorized, 115 
Registration of voters — 

absence of inspectors during regis- 
tration hours, 161 

28 



Registration of voters — Cont^wied 

adjournment of meeting, 154 

affidavit of elector, 156 

challenging applicants, conclusive- 
ness of oath, 173 

challenging applicants, presence 
of challenger, 173 

change of registry to correct r^is- 
tration in wrong district, 179 

clerks, inability to obtain, 160 

daily certification of registry, pen- 
alty for failure, 180 

districts outside cities, etc., of 
5,000 inhabitants or more, 153 

functions of inspectors, 161 

hours for registration, persons in 
places of registration at closing 
hour, 153 

illiterate and disabled voters, form 
of oath, 171 

illiterate and disabled voters, time 
of making oath, 171 

irregularities in registry, effect, 
182 

judicial proceedings as to registra- 
tion, 320-321 

loss of evidence of identification, 
182 

naturalized citizens, proof of 
naturalization, 171 

personal registration, when re- 
quired, 155 

places for registration, publication 
of list, 65 

presumption of registration, 156 

publication of list of places desig- 
nated, 65 

questions proper to be asked by in- 
spectors, 166 

refreshing recollection to answer 
questions, 169 

signing registry, 169 

vacancy in registration offices, 160 

validity of requirement, 153 
Residence — 

definition, 147 

domicil and residence as synony- 
mous, 147 

homes for aged, inmates of, 150 

hospitals, inmates of, 151 

lodging houses, inmates of, 148 

persons in United States service, 
149 

prisoners, 151 

soldiers' homes, inmates of, 151 

students at institutions of learn- 
ing, 150 
Returns (see also Canvass of votes; 
Voting machines) — -^ 

attestation, 269 

blanks for returns, duty to furnish, 
75 

checking returns, 100 

conclusiveness, 263 
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Returns — Continued 
conformity of returns to tally 

sheets, 100 
controlling part of returns, 101 
extraneous matter in returns, 99 
statements as to election frauds, 

tall^ sheet as part of returns, 99 
Booming bouses, reports as to room- 
ers, effect as evidence, 53 
Soldiers and sailors — 
canvass of votes, 296 
erasing and marking ballots, 297 
omission to paste ballots together, 

297 
registration, 289 

return of ballots to board of elec- 
tions, 296 
" time of war " defined, 279 
Special elections, publication of no- 
tice, 69 
State conunittee, see Committees 
Supervisors, appointment of commis- 
sioners of elections, 28 
Tally sheets, duty to furnish, 75 
Town propositions, ballots on, 75 
Unit of representation — 
coimty committees, representation 

on, 18 
definition, 16 

national party conventions, 24 
state committee, 17 
Villages, election to incorporate, 81 
Voters — 

age, when attained, 147 

alien women becoming citizens by 

marriage, 148 
citizenship as giving right to vote, 

147 
convicts as disqualified, 151-152 
gaining or losing residence, 149-151 
illiterate or disabled voters, assist- 
ance in voting, 203 
married women, residence, 148 
pardon of convict as restoring 
qualification^, 152 * 



Voters — Oontiwued 

persons entitled to vote, 147 

persons not entitled to vote, 151- 
152 

Porto Ricans, right under treaty 
with Spain, 148 

residence of voters, 147 
Voting machines — 

abbreviating propositions, 261 

appropriations for purchase of ma- 
chines, 242, 245 

assistance t6 voter, right of in- 
spector to enter voting booth, 254 

ballota on machines, 2!47, 248 

breaking of machine during elee- 
tion„ effect, 243 

canvass of votes, authority to open 
machine, 260 

canvass of votes in case of defec- 
tive machine, 257 

constitutional amendm^its, use of 
machines in voting on, 243 

constitutionality of provisicm au- 
thorizing use, 240 

custody of machines, 2i50 

examination, 114 

instruction cards^ effect of irregu- 
larity, 248 

instructions on election day, 251 

instructions, purpose of posting, 
251 

mandatory or directory provision 
for use, 242 

opening machine to correct dis- 
crepancy, 260 

ordering examination of machines, 
261 

requirements of machines, 241 

returns, mandamus to compel cor- 
rection, 258, 260 

time allowed to vote, 255 

view of machines by voters before 
voting, 253 

"Yes" and "no" used instead of 
"for" and "against," 261 
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